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Presidential Documents

Title 3—

The President

Proclamation 8460 of December 2, 2009

Critical Infrastructure Protection Month, 2009

By the President of the United States of America

A Proclamation

Critical infrastructure protection is an essential element of a resilient and
secure nation. Critical infrastructure are the assets, systems, and networks,
whether physical or virtual, so vital to the United States that their incapacita-
tion or destruction would have a debilitating effect on security, national
economic security, public health or safety. From water systems to computer
networks, power grids to cellular phone towers, risks to critical infrastructure
can result from a complex combination of threats and hazards, including
terrorist attacks, accidents, and natural disasters. During Critical Infrastruc-
ture Protection Month, we pledge to work together to shelter our communities
from the harm of uncertain threats.

My Administration is committed to ensuring our country’s essential resources
are safe and capable of recovering from disruptive incidents. The Department
of Homeland Security is leading a coordinated national program to reduce
risks and improve our national preparedness, timely response, and rapid
recovery in the event of an attack, natural disaster, or other emergency.
The Department, in collaboration with other Federal stakeholders, State,
local, and tribal governments, and private sector partners, has developed
the National Infrastructure Protection Plan (NIPP) to establish a framework
for securing our resources and maintaining their resilience from all hazards
during an event or emergency.

During Critical Infrastructure Protection Month, we rededicate ourselves to
safeguarding and strengthening our Nation’s infrastructure. Additionally,
members of the public and private sectors should work with their appropriate
State, regional, and local authorities to engage in critical infrastructure protec-
tion activities being coordinated across the country. Americans can learn
more about the NIPP and its partnership framework by visiting:
www.dhs.gov/criticalinfrastructure.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim December 2009
as Critical Infrastructure Protection Month. I call upon the people of the
United States to recognize the importance of partnering to protect our Na-
tion’s resources and to observe this month with appropriate events and
training to enhance our national security and resilience.
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IN WITNESS WHEREQOF, I have hereunto set my hand this second day
of December, in the year of our Lord two thousand nine, and of the Independ-
ence of the United States of America the two hundred and thirty-fourth.

[FR Doc. E9—29371
Filed 12-7-09; 8:45 am)]
Billing code 3195-W0-P
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Proclamation 8461 of December 2, 2009

National Impaired Driving Prevention Month, 2009

By the President of the United States of America

A Proclamation

Every day, people put themselves and their fellow Americans in danger
on our Nation’s roadways when they drive after consuming alcohol or after
using legal and illegal drugs. During this holiday season, we must all be
especially vigilant in protecting our families, friends, and neighbors from
drivers who are under the influence of drugs or alcohol.

Although we have succeeded in decreasing the number of drunk drivers
in recent years, we have seen a disturbing increase in Americans driving
under the influence of drugs.

Operating a vehicle under the influence of drugs poses the same risks
as drunk driving, and we must do more to stop this growing epidemic.
Families, businesses, community organizations, and faith-based groups can
promote substance abuse prevention as well as alternative sources of transpor-
tation for those under the influence of drugs or alcohol. Each of us can
save lives in our own communities by encouraging our fellow citizens to
drive responsibly.

My Administration is working hard to prevent impaired driving. The Depart-
ment of Transportation’s National Highway Traffic Safety Administration
is again sponsoring the campaign known as “Drunk Driving. Over the Limit.
Under Arrest.” This effort involves thousands of law enforcement agencies
across America. Police will expand their efforts during the high-risk travel
period between December 16, 2009, and January 3, 2010 to ensure that
impaired drivers are stopped and arrested.

During National Impaired Driving Prevention Month, we are reminded of
the importance of driving free from the influence of alcohol and drugs,
and we renew our commitment to preventing the senseless loss of life
that too often results from this irresponsible behavior. By working together,
we can make our Nation’s roadways safer for all Americans.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim December 2009
as National Impaired Driving Prevention Month. I urge all Americans to
make responsible decisions and take appropriate measures to prevent im-
paired driving.
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IN WITNESS WHEREQOF, I have hereunto set my hand this second day
of December, in the year of our Lord two thousand nine, and of the Independ-
ence of the United States of America the two hundred and thirty-fourth.

[FR Doc. E9—29372
Filed 12-7-09; 8:45 am)]
Billing code 3195-W0-P
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Proclamation 8462 of December 2, 2009

International Day of Persons with Disabilities, 2009

By the President of the United States of America

A Proclamation

This year, in an effort to renew our global commitment to human rights
and fundamental freedoms for persons with disabilities, the United States
became a proud signatory of the United Nations Convention on the Rights
of Persons with Disabilities. This treaty represents a paradigm shift, urging
equal protection and benefits for all citizens, and reaffirming the inherent
dignity and independence of the 650 million people living with disabilities
worldwide. Today, as we commemorate the International Day of Persons
with Disabilities, we celebrate the skills, achievements, and contributions
of persons with disabilities in America and around the world. We recognize
the progress we have made toward equality for all, and we rededicate
ourselves to ensuring individuals with disabilities can reach their greatest
potential.

Despite our increased efforts, persons with disabilities continue to face bar-
riers to their full participation in society. In the United States, Americans
with disabilities still experience discrimination in the workplace and in
their communities. In developing nations, 90 percent of children with disabil-
ities do not attend school, and women and girls with disabilities are all
too often subjected to deep discrimination. If we are to move forward as
a people, both at home and abroad, all individuals must be fully integrated
into our human family.

The International Day of Persons with Disabilities is a time to renew our
commitment to the principles of empowerment, dignity, and equality. The
United States has co-sponsored and joined consensus on the United Nations
General Assembly Third Committee’s resolution titled, ‘“Realizing the Millen-
nium Development Goals for Persons with Disabilities.” We must continue
to embrace diversity and reject discrimination in all its forms, and insist
on equality of opportunity and accessibility for all. Let our efforts remind
us that when we work together, we can build a world free of unnecessary
barriers and include every member of our international community.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim December 3, 2009,
as International Day of Persons with Disabilities. I call on all Americans
to observe this day with appropriate ceremonies, activities, and programs.
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IN WITNESS WHEREQOF, I have hereunto set my hand this second day
of December, in the year of our Lord two thousand nine, and of the Independ-
ence of the United States of America the two hundred and thirty-fourth.

[FR Doc. E9—29373
Filed 12-7-09; 8:45 am)]
Billing code 3195-W0-P
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DEPARTMENT OF AGRICULTURE

Commodity Credit Corporation

7 CFR Part 1465
RIN 0578—-AA50

Agricultural Management Assistance
Program

AGENCY: Commodity Credit Corporation,
Natural Resources Conservation Service,
United States Department of Agriculture
ACTION: Final rule.

SUMMARY: This final rule sets forth the
policies and procedures implementing
the Agricultural Management Assistance
Program (AMA). The Natural Resources
Conservation Service (NRCS), on behalf
of the Commodity Credit Corporation
(CCCQ), published an interim final rule
with request for comment on November
20, 2008 (73 FR 70245). NRCS issues
this final rule to address public
comments received during the 60-day
public comment period and to clarify
policies to improve program
implementation.

DATES: Effective Date: The rule is
effective December 8, 2009.
ADDRESSES: This final rule may be
accessed via the Internet at: hitp://
www.nrcs.usda.gov/programs/farmbill/
2008/index.html, or the government-
wide rulemaking Web site: at http://
www.regulations.gov, (identified by
Docket Number NRCS-FR—-09050).

Persons with disabilities who require
alternative means for communication
(Braille, large print, audio tape, etc.)
should contact the USDA TARGET
Center at: (202) 720-2600 (voice and
TDD).

FOR FURTHER INFORMATION CONTACT:
Gregory Johnson, Director, Financial
Assistance Programs Division, Natural
Resources Conservation Service, 1400
Independence Avenue, SW., Room 5241
South Building, Washington, DC 20250;

Telephone: (202) 720-1844; Fax: (202)
720—-4265.

SUPPLEMENTARY INFORMATION:
Regulatory Certifications

Executive Order 12866

The Office of Management and Budget
has determined that this final rule is a
non-significant regulatory action under
Executive Order 12866.

Regulatory Flexibility Act

NRCS has determined that the
Regulatory Flexibility Act is not
applicable to this final rule because
NRCS is not required by 5 U.S.C. 553,
or any other provision of law, to publish
a notice of proposed rulemaking with
respect to the subject matter of this rule.

Executive Order 13132

This final rule has been reviewed in
accordance with the requirements of
Executive Order 13132, Federalism. The
Department of Agriculture (USDA) has
determined that this final rule conforms
with the Federalism principles set forth
in the Executive Order; would not
impose any compliance costs on the
States; and would not have substantial
direct effects on the States, on the
relationship between the Federal
Government and the States, or on the
distribution of power and
responsibilities on the various levels of
government. Therefore, USDA
concludes that this final rule does not
have Federalism implications.

Executive Order 13175

This final rule has been reviewed in
accordance with Executive Order 13175,
Consultation and Coordination with
Indian tribal governments. NRCS has
assessed the impact of this final rule on
Indian tribal governments and has
concluded that this rule will not have
substantial direct effects on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Environmental Analysis

The National Environmental Policy
Act (NEPA) applies to “‘major Federal
actions” where the agency has control
and responsibility over the actions and
has discretion as to how the actions will
be carried out (40 CFR part 1508.18).
Accordingly, any actions that are

directed by Congress to be implemented
in such manner that there is no
discretion on the part of the agency are
not required to undergo an
environmental review under NEPA. The
lack of discretion over the action by the
agency undermines the rationale for
NEPA review—evaluation of the
environmental impacts of the proposed
action and consideration of alternative
actions to avoid or mitigate the impacts.
Where Congress has directed that a
specific action be implemented, and an
agency has no discretion to consider
and take alternative actions, a NEPA
review would be moot.

For AMA, the interim final rule noted
that Congress mandated the addition of
Hawaii to the list of States to which the
Secretary of Agriculture is authorized to
provide financial assistance. The
Secretary is, therefore, required to make
this addition to the program. There is no
discretion on the part of the agency to
take this action. For this reason, an
environmental review of these changes
under NEPA was not required nor
prepared for the interim final rule.

For this final rulemaking, NRCS has
determined there are a few minor
discretionary changes that should be
made. The majority of these changes are
administrative, technical, or corrections
to the regulation. The primary change is
the expansion of the definition of
eligible lands to include those lands that
are publicly owned. The agency believes
that any potential effects from this
minor change to the human
environment have been sufficiently
analyzed in the Programmatic
Environmental Assessment (EA) and
Finding of No Significant Impact issued
for AMA on March 23, 2003, which
included public lands in the definition
of eligible lands. As a result, a new
Programmatic EA is not warranted.

Civil Rights Impact Analysis

NRCS has determined through a Civil
Rights Impact Analysis that the issuance
of this final rule discloses no
disproportionately adverse impact for
minorities, women, or persons with
disabilities. The data presented
indicates producers who are members of
the historically underserved groups
have participated in NRCS programs at
parity with other producers.
Extrapolating from historical
participation data, it is reasonable to
conclude that NRCS programs,
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including AMA, will continue to be
administered in a non-discriminatory
manner. Outreach and communication
strategies are in place to ensure all
producers will be provided the same
information to allow them to make
informed compliance decisions
regarding the use of their lands that will
affect their participation in USDA
programs. AMA applies to all persons
equally regardless of race, color,
national origin, gender, sex, or disability
status. Therefore, the AMA rule
portends no adverse civil rights
implications. Copies of the Civil Rights
Impact Analysis may be obtained from
Gregory Johnson, Director, Financial
Assistance Programs Division,
Department of Agriculture, Natural
Resources Conservation Service, 1400
Independence Avenue, SW., Room 5241
South Building, Washington, DC 20250.

Paperwork Reduction Act

Section 2904 of the Food,
Conservation, and Energy Act of 2008
(2008 Act) requires that implementation
of programs authorized by Title II of the
2008 Act be made without regard to the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.). Therefore, NRCS is
not reporting recordkeeping or
estimated paperwork burden associated
with this final rule.

Government Paperwork Elimination Act

NRCS is committed to compliance
with the Government Paperwork
Elimination Act, which requires
Government agencies, in general, to
provide the public the option of
submitting information or transacting
business electronically to the maximum
extent possible. To better accommodate
public access, NRCS has developed an
online application and information
system for public use.

Executive Order 12988

This final rule has been reviewed in
accordance with Executive Order 12988,
Civil Justice Reform. The provisions of
this final rule are not retroactive.
Furthermore, the provisions of this final
rule preempt State and local laws to the
extent such laws are inconsistent with
this final rule. Before an action may be
brought in a Federal court of competent
jurisdiction, the administrative appeal
rights afforded persons at 7 CFR parts 11
and 614 must be exhausted.

Federal Crop Insurance Reform and
Department of Agriculture
Reorganization Act of 1994

USDA classified this final rule as ‘“not
major’” under section 304 of the
Department of Agriculture
Reorganization Act of 1994, Public Law

104-354. Therefore, a risk assessment is
not required.

Unfunded Mandates Reform Act of 1995

Pursuant to Title II of the Unfunded
Mandates Reform Act of 1995, Public
Law 104—4, NRCS assessed the effects of
this rulemaking action on State, local,
and Tribal governments, as well as the
public. This action does not compel the
expenditure of $100 million or more by
any State, local, or Tribal governments,
or anyone in the private sector,
therefore, a statement under section 202
of the Unfunded Mandates Reform Act
of 1995 is not required.

Discussion of Program

The conservation provisions of AMA
are administered and implemented
under the general supervision and
direction of the Chief of NRCS, who is
a Vice President of the Commodity
Credit Corporation (CCC). Accordingly,
where NRCS is mentioned in this rule,
it also refers to the CCC’s funds,
facilities, and authorities, where
applicable. While NRCS has leadership
for the conservation provisions of AMA,
other agencies have authority for
different aspects of the program. The
Agricultural Marketing Service has
responsibility for the organic
certification cost-share program and the
Risk Management Agency has
responsibility for the insurance cost-
share program for mitigation of financial
risk.

Through AMA, NRCS provides
technical and financial assistance to
participants in eligible States to address
issues such as water management, water
quality, and erosion control by
incorporating conservation practices
into their agricultural operations.
Producers may construct or improve
water management structures or
irrigation structures; plant trees for
windbreaks or to improve water quality;
and mitigate risk through production
diversification or resource conservation
practices, including soil erosion control,
integrated pest management, or organic
farming.

Section 524(b) of the Federal Crop
Insurance Act, as amended by section
133 of the Agricultural Risk Protection
Act of 2000, authorized AMA to provide
assistance to producers in States that
historically had low participation in the
Federal Crop Insurance Program. The
Farm Security and Rural Investment Act
of 2002 made amendments to AMA
specifying eligible States and providing
additional clarity on the types of
assistance to be made available. The
original AMA regulation (7 CFR part
1465) was published in the Federal
Register on April 9, 2003.

Section 2801 of the 2008 Act
amended AMA to include Hawaii as an
eligible State, and to authorize $15
million in funding each year from fiscal
year (FY) 2008 through FY 2012. In
response to these statutory changes,
NRCS published an interim final rule
with request for comment on November
20, 2008 (73 FR 70245). NRCS received
four letters containing approximately
one dozen comments. Respondents
included two non-governmental
organizations, one individual, and one
Tribal agency. Comments were received
from Arizona, Nebraska, Pennsylvania,
and Wyoming. The discussion that
follows is organized in the same
sequence as the final rule.

Discussion of Comments

Section 1465.1 Purposes and
Applicability

Section 1465.1, ‘“Purposes and
Applicability,” sets forth AMA’s
purpose, scope, and objectives. Through
AMA, NRCS provides technical and
financial assistance to producers in
statutorily-designated States. Section
2801 of the 2008 Act expanded AMA’s
geographic scope to include the State of
Hawaii. In response, NRCS revised
§1465.1 in the interim final rule to add
Hawaii to the list of States eligible for
AMA assistance and replaced “15” with
the number “16” when referring to the
number of eligible States. AMA is now
available in Connecticut, Delaware,
Hawaii, Maine, Maryland,
Massachusetts, Nevada, New
Hampshire, New Jersey, New York,
Pennsylvania, Rhode Island, Utah,
Vermont, West Virginia, and Wyoming.
One respondent indicated his overall
support of the AMA program, stating
that AMA provides ‘“‘the best source of
financial support that {the} government
has developed to assure continued
stewardship of America’s natural
resources.”’ No changes have been made
in this section.

Section 1465.2 Administration

Section 1465.2, “Administration,”
describes the role of NRCS and provides
a brief overview of the agency’s
administrative responsibilities. In the
interim final rule NRCS amended
§1465.2 to reflect the 2003 decision
made by USDA to have NRCS
administer the AMA natural resource
conservation provisions and to clarify
NRCS'’ relationship with the CCC. No
further changes have been made in this
section.

Section 1465.3 Definitions

Section 1465.3 sets forth definitions
for terms used throughout this
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regulation. The interim final rule added
or revised several definitions to align
AMA terms with terms used by other
NRCS conservation programs. Two
respondents commented on the
definitions provided in § 1465.3.

One respondent requested that the
“resource concern” definition reflect the
risk management aspect of AMA. NRCS
has chosen to retain the interim final
rule’s definition of “‘resource concern”
to keep it consistent with other USDA
programs. As defined in § 1465.3, the
term, “‘resource concern means a
specific natural resource problem that
represents a significant concern in a
State or region and is likely to be
addressed through the implementation
of conservation practices by
participants.” Instead of addressing
“risk management” in the ‘“‘resource
concern” definition, NRCS addressed
risk management in the program’s
purpose statement, which is located in
§ 1465.1. As stated, the purpose of
AMA'’s financial assistance funds are to:
“Construct or improve water
management structures; plant trees to
form windbreaks or to improve water
quality; and mitigate risk through
production diversification or resource
conservation practices, including soil
erosion control, integrated pest
management, or the transition to organic
farming.”

Another respondent requested
clarification on the definition
“Historically underserved producers”
and asked specifically whether
producers in the Navajo Nation will be
considered “historically underserved
producers.” The term, “historically
underserved producer” merges the term
“beginning farmer or rancher,” “limited
resource farmer or rancher,” and
“socially disadvantaged farmer or
rancher” to simplify terms within the
AMA rule. Farmers and ranchers that
meet one or more of these
aforementioned terms — beginning,
limited resource, or socially
disadvantaged — are considered
historically underserved for the
purposes of AMA. Producers in the
Navajo Nation meet the definition of
“socially disadvantaged,” since in the
past they have been subject to racial or
ethnic prejudices because of their
identity as a group without regard to
their individual qualities.

NRCS is amending the definition of
“historically underserved producers”
for editorial clarification to make sure it
is understood that the definition
includes nonindustrial private forest
landowners. The definition, as
amended, reads as follows: “historically
underserved producer means an eligible
person, joint operation, or legal entity

who is a beginning farmer or rancher,
socially disadvantaged farmer or
rancher, limited resource farmer or
rancher, or nonindustrial private forest
landowner who meets the beginning,
socially disadvantaged, or limited
resource qualifications set forth in
§1465.3.”

One respondent requested that NRCS
compensate the respondent for
providing programmatic support to
NRCS to implement a conservation
practice. Specifically, the respondent
wanted to be compensated for
conducting inventories and cultural
resource assessments on Indian lands.
Section 2706 of the 2008 Act amended
the Food Security Act of 1985 (1985
Act) to authorize payments to third
party technical service providers (TSPs)
for “related technical assistance services
that accelerate program delivery.”
Related technical assistance services
include, but are not limited to,
conservation planning documentation,
payment scheduling and
documentation, and other services like
cultural resources inventory and
assessment, which may accelerate
conservation program delivery.

The 2008 Act also authorized TSPs to
be used to carry out the AMA program.
For this reason and to clarify that TSPs
may be used to expedite AMA
conservation program delivery, NRCS
added § 1465.8 to the final rule to
incorporate the TSP provisions used by
other NRCS conservation programs. As
in the case of Title XII conservation
programs, an AMA participant or NRCS
may use the services of a qualified TSP
to install and implement conservation
practices. Technical services provided
may include conservation planning;
cultural resources studies; conservation
practice survey, layout, design,
installation, and certification;
information, education, and training for
producers; and related technical
assistance services as described above.
In addition to becoming certified TSPs,
Indian Tribes may also explore with
NRCS the special sole source provisions
contained in section 8(a) of the Small
Business Administration Act or enter
into one or more contribution
agreements or cooperative agreements
with NRCS to provide professional
services.

Section 1465.4 National Priorities

As part of the interim final rule, NRCS
added § 1465.4, “National Priorities,”
and re-designated the subsequent
sections accordingly. The new § 1465.4
establishes national priorities to guide
State funding allocations, AMA contract
selection, and implementation priorities
for AMA conservation practices. One

respondent requested that paragraph (c)
be revised to include State Technical
Committees in the establishment of
State and local priorities. Section 1261
of the 1985 Act requires the Secretary of
Agriculture to establish a technical
committee in each State to assist the
Secretary in the considerations relating
to implementation and technical aspects
of the conservation programs authorized
under Title XII of the 1985 Act. AMA
was authorized by section 524(b) of the
Federal Crop Insurance Act, as
amended, and therefore, is not a Title
XII conservation program. Thus, State
Technical Committees are not permitted
to provide advice on AMA. However,
nothing precludes a State
Conservationist from obtaining input
from particular Federal, State, Tribal,
and local agencies when establishing
State and local priorities. NRCS also
encourages local input in § 1465.20,
where it states: “* * * the State
Conservationist will develop ranking
criteria and a ranking process to select
applications taking into account
national, State, Tribal, and local
priorities.” No changes have been made
in this section.

Section 1465.5 Program Requirements

Section 1465.5, “Program
requirements,” sets forth land and
applicant eligibility. NRCS revised
§1465.5(c)(6) of the interim final rule to
clarify that AMA participants are
subject to Adjust Gross Income (AGI)
limitations, as set forth in the 2008 Act’s
amendments to section 1001D of the
1985 Act. The AGI and program
eligibility requirements require NRCS to
obtain from legal entities a list of
members, including members in
embedded entities, along with their
social security numbers and percent
interest in the legal entity. One
respondent requested that a waiver
process be implemented so that a
contract can proceed if substantially all
members of the legal entity are listed.
NRCS is bound by section
1001D(b)(2)(A)(1) of the 1985 Act, as
amended, which states that a person or
legal entity will not be eligible to
receive a conservation program
payment, such as an AMA payment, if
the average adjusted gross income
exceeds $1,000,000, unless not less than
66.66 percent of the average adjusted
gross income of the person or legal
entity is average adjusted gross farm
income. The statutory language did not
place any exemptions or waiver
authority based on the involvement of
members within a legal entity. As a
result, an applicant is required to list all
members of a legal entity. Specifically,
text has been added to § 1465.5,
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‘“program requirements,” that requires
participants to “supply other
information, as required by NRCS, to
determine payment eligibility as
established by 7 CFR part 1400.”
Paragraph (6) has also been added to
clarify policies related to Indian Tribes
or Indians represented by the Bureau of
Indian Affairs (BIA), and paragraphs (7)
through (11) have been renumbered
accordingly.

One respondent supported the
inclusion of publicly-owned land as
eligible land. With this in mind, and in
an effort to be consistent with other
USDA conservation programs, NRCS
amends the AMA regulation and
removes the requirement that the benefit
of the conservation practice on public
land address an identified resource
concern that is on private land. NRCS
has determined that the AMA statute
should not be interpreted so narrowly to
preclude the ability of producers to
enroll part of their overall agricultural
or forestry operation simply because the
resource concerns exist on publically
owned land. USDA considers these
lands to be part of the producer’s
operation if it is a working component
of the private agricultural operation.
Therefore, NRCS is issuing this final
rule that modifies the AMA regulation
to authorize an AMA contract to include
conservation practices that address an
identified resource concern on public
land where a participant manages such
lands as a working component of their
agricultural or forestry operation, and
the participant has control of the land
for the term of the AMA contract.

Section 1465.6 AMA Plan of
Operations

Section 1465.6, “AMA plan of
operations,” describes the AMA plan of
operations (APO) as the document that
contains the information related to
practices and activities to be
implemented under AMA. Section
1465.6 also specifies the requirements
for the APO and that participants are
responsible for implementing them. No
changes have been made in this section.

Section 1465.7 Conservation Practices

Section 1465.7, “Conservation
practices,” describes how NRCS
determines eligible conservation
practices. No changes have been made
in this section.

Section 1465.8 Technical Services
Provided by Qualified Personnel Not
Affiliated With USDA

Section 1465.8, ‘“Technical services
provided by qualified personnel not
affiliated with USDA,” has been added

to the final rule to address the use of
TSPs by NRCS and AMA participants.

Subpart B—Contracts

Section 1465.20 Application for
Participation and Selecting
Applications for Contracting

Section 1465.20, “Application for
participation and selecting applications
for contracting,” describes the processes
for submitting and selecting
applications. In the interim final rule,
NRCS removed the reference to State
Technical Committees providing advice
on AMA ranking criteria, since State
Technical Committees are permitted
only to provide advice on conservation
programs authorized by Title XII of the
1985 Act. While the respondent
accepted NRCS’ rationale for removing
State Technical Committees from the
criteria development process, the
respondent suggested that language be
included that requires consultation with
the State conservation agencies and
local conservation districts. NRCS
retains paragraphs (c) and (d) of
§ 1465.20 which states that the State
Conservationist will develop ranking
criteria using a locally-led process that
takes into account National, State,
Tribal, and local priorities. No changes
have been made in this section.

Section 1465.21
Requirements

Section 1466.21, “Contract
requirements,” identifies elements
contained within an AMA contract and
the responsibilities of the participant
who is party to the AMA contract. No
changes have been made in this section.

Contract

Section 1465.22 Conservation Practice
Operation and Maintenance

Section 1465.22, “Conservation
practice operation and maintenance,”
addresses the participant’s
responsibility for operating and
maintaining conservation practices. To
further clarify a participant’s
obligations, NRCS added paragraph (e)
to this section to specify that if a
participant is not operating and
maintaining practices during the
contract period, NRCS may terminate
and request a refund of payments made
for that conservation practice under the
contract.

Section 1465.23 Payments

Section 1465.23, ‘“Payments,”
addresses payments and payment
limitations applicable to a participant.
NRCS revised paragraph (a) in the
interim final rule to allow payments of
“up to 75 percent of the estimated cost
of an eligible practice and up to 100
percent of the estimated income

foregone” rather than providing a flat
rate of 75 percent. Allowing for a range
of payment rates makes it possible to
provide reduced rates where
participants can implement a
conservation practice at a lower cost.
This allows the opportunity to
distribute AMA funds to more
participants. Two respondents
supported NRCS’ policy to pay up to 75
percent of the estimated incurred cost or
up to 100 percent of the estimated
income foregone and distributing the
money to more participants. One
respondent requested that NRCS utilize
actual costs when determining income
foregone and that the approach used in
evaluating income foregone should be
consistent. NRCS defines income
foregone as ‘““the annual net income lost
from a change in land use, or land taken
out of production, or the opportunity
cost of accepting less farm income in
exchange for improved resource
conditions due to the practice.” An
income foregone payment may be based
on crop yield losses associated with
implementing the practice. For example,
this type of payment calculation may
apply to a filter strip practice. To
establish a filter strip, land is taken out
of crop production and planted to an
herbaceous cover. The participant will
no longer have income from crops on
this land or the costs associated with
crop production. The costs associated
with crop production would be
subtracted from the normal crop income
received from the area to determine
annual estimated income foregone.

Section 1465.24 Contract
Modifications, Extensions, and
Transfers of Land

Section 1465.24, “Contract
modifications, extensions, and transfers
of land,” addresses contract
modifications, changes in land
ownership or control of the land, and
contract implications if the participant
loses control of the land. One
respondent specifically supported
NRCS’ addition of paragraph (f) in the
interim final rule to ensure that in the
event a conservation practice fails
through no fault of the participant, the
State Conservationist may issue
payments to re-establish the
conservation practice in accordance
with established payment rates and
limitations. No changes have been made
in this section.

Section 1465.25 Contract Violations
and Terminations

Section 1465.25, ‘“Contract violations
and terminations,” addresses the
procedures that NRCS takes where a
violation has occurred or a contract
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termination is necessary. One
respondent has requested that NRCS
further clarify or define the type and
extent of documentation that may be
necessary to demonstrate hardship
claims. NRCS has chosen to further
define examples of hardship in its
policy in part 512 of Title 440 of the
Conservation Programs Manual (440
CPM 512). Documentation varies upon
the type of hardship incurred. Examples
of hardship may include, but not be
limited to, natural disasters (e.g.,
drought, hurricanes, tornadoes, hail,
and pest infestations); farm or ranch
buildings and equipment destruction;
major illness; death; bankruptcy; or
public interest (e.g., military service,
public utilities easement or
condemnation, and environmental and
archeological concerns).

Subpart C—General Administration
Section 1465.30 Appeals

Section 1465.30, “Appeals,”
references the policies that govern when
a producer seeks an appeal to an
adverse decision made by NRCS. No
changes have been made in this section.

Section 1465.31 Compliance With
Regulatory Measures

Section 1465.31, “Compliance with
regulatory measures,” specifies that the
program participant is responsible for
ensuring compliance with regulatory
measures. No changes have been made
in this section.

Section 1465.32 Access to Operating
Unit

Section 1465.32, ““Access to operating
unit,” provides notice to applicants,
participants, and the public that NRCS
has the right to enter an operating unit
or tract for the purpose of ascertaining
the accuracy of any representations
related to contract performance.
Specifically, § 1465.32 was amended in
the interim final rule to notify potential
AMA applicants that an authorized
NRCS representative may enter an
agricultural operation for the purposes
of eligibility determinations. NRCS will
continue to provide the participant
notice prior to entering the property.
One respondent supported this policy,
stating that it was important for NRCS
to contact the participant prior to
exercising the right to access the
property to maintain a positive working
relationship between the agency and the
producer. NRCS concurs with this
rationale and has further clarified this
policy in the AMA contract to make
NRCS and the participant’s contract
obligations more transparent.

Section 1465.33 Equitable Relief

Section 1465.33, “Equitable relief,”
outlines the policy when a participant
relies upon erroneous advice provided
by NRCS or when a participant who is
in violation of a program provision is
determined to have made a good faith
effort to comply with the terms of
participation. One respondent
supported NRCS’ policy on equitable
relief. No changes have been made in
this section.

Section 1465.34 Offsets and
Assignments

Section 1465.34, “‘Offsets and
assignments,” governs offsets and
withholdings, as well as assignment of
payments. No changes have been made
in this section.

Section 1465.35 Misrepresentation and
Scheme or Device

Section 1465.35, “Misrepresentation
and scheme and device,” outlines the
policies governing producers who have
erroneously or fraudulently represented
themselves. No changes have been made
in this section.

Section 1465.36 Environmental
Services Credits for Conservation
Improvements

Section 1465.36, “Environmental
services credits for conservation
improvements,” provides policies
related to AMA participants who are
interested in entering into agreements
on land subject to an AMA agreement.
NRCS made minor changes to this
section to clarify the policy.

List of Subjects in 7 CFR Part 1465

Conservation contract, Conservation
plan, Conservation practices, and Soil
and water conservation.

m For the reasons stated in the preamble,
the Natural Resources Conservation
Service, on behalf of the Commodity
Credit Corporation, amends 7 CFR
Chapter XIV by revising part 1465 to
read as follows:

PART 1465—AGRICULTURAL
MANAGEMENT ASSISTANCE

Subpart A—General Provisions

Sec.

1465.1
1465.2
1465.3
1465.4
1465.5
1465.6

Purposes and applicability.

Administration.

Definitions.

National priorities.

Program requirements.

AMA plan of operations.

1465.7 Conservation practices.

1465.8 Technical services provided by
qualified personnel not affiliated with
USDA.

Subpart B—Contracts

1465.20 Applications for participation and
selecting applications for contracting.

1465.21 Contract requirements.

1465.22 Conservation practice operation
and maintenance.

1465.23 Payments.

1465.24 Contract modifications, extensions,
and transfers of land.

1465.25 Contract violations and
terminations.

Subpart C—General Administration

1465.30 Appeals.

1465.31 Compliance with regulatory
measures.

1465.32 Access to operating unit.

1465.33 Equitable relief.

1465.34 Offsets and assignments.

1465.35 Misrepresentation and scheme or
device.

1465.36 Environmental services credits for
conservation improvements.

Authority: 7 U.S.C. 1524(b).

Subpart A—General Provisions

§1465.1 Purposes and applicability.
Through the Agricultural
Management Assistance program
(AMA), the Natural Resources
Conservation Service (NRCS) provides
financial assistance funds annually to
producers in 16 statutorily designated
States to: Construct or improve water
management structures or irrigation
structures; plant trees to form
windbreaks or to improve water quality;
and mitigate risk through production
diversification or resource conservation
practices including soil erosion control,
integrated pest management, or the
transition to organic farming. AMA is
applicable in Connecticut, Delaware,
Hawaii, Maine, Maryland,
Massachusetts, Nevada, New
Hampshire, New Jersey, New York,
Pennsylvania, Rhode Island, Utah,
Vermont, West Virginia, and Wyoming.

§1465.2 Administration.

(a) Administration and
implementation of AMA’s conservation
provisions for the Commodity Credit
Corporation (CCC) is assigned to NRCS,
using the funds, facilities, and
authorities of the CCC. Accordingly,
where NRCS is mentioned in this part,
it also refers to the CCC’s funds,
facilities, and authorities, where
applicable.

(b) NRCS will:

(1) Provide overall management and
implementation leadership for AMA;

(2) Establish policies, procedures,
priorities, and guidance for
implementation;

(3) Establish payment limits;

(4) Determine eligible practices;

(5) Develop and approve AMA plans
of operation and contracts with selected
participants;
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(6) Provide technical leadership for
implementation, quality assurance, and
evaluation of performance;

(7) Make AMA allocation and contract
funding decisions; and

(8) Issue payments for completed
conservation practices.

(c) No delegation in this part to lower
organizational levels will preclude the
Chief of NRCS from determining any
issues arising under this part or from
reversing or modifying any
determination made under this part.

§1465.3 Definitions.

The following definitions apply to
this part and all documents used in
accordance with this part, unless
specified otherwise:

Agricultural land means cropland,
grassland, rangeland, pasture, and other
agricultural land on which agricultural
or forest-related products or livestock
are produced. Other agricultural lands
may include cropped woodland,
marshes, incidental areas included in
the agricultural operation, and other
types of agricultural land used for
production of livestock.

Agricultural operation means a parcel
or parcels of land whether contiguous or
noncontiguous, which the producer is
listed as the operator or owner/operator
in the Farm Service Agency (FSA)
record system, which is under the
effective control of the producer at the
time the producer applies for a contract,
and which is operated by the producer
with equipment, labor, management and
production, forestry, or cultivation
practices that are substantially separate
from other operations.

AMA plan of operations (APO) means
the document that identifies the
location and timing of conservation
practices that the participant agrees to
implement on eligible land in order to
address the resource concerns and
program purposes. The APO is part of
the AMA contract.

Applicant means a person, legal
entity, joint operation, or Indian Tribe
that has an interest in an agricultural
operation, as defined in 7 CFR part
1400, who has requested in writing to
participate in AMA.

Beginning farmer or rancher means a
person or legal entity who:

(1) Has not operated a farm or ranch,
or who has operated a farm or ranch for
not more than 10 consecutive years.
This requirement applies to all members
of an entity who will materially and
substantially participate in the
operation of the farm or ranch.

(2) In the case of a contract with an
individual, individually, or with the
immediate family, material and
substantial participation requires that

the individual provide substantial day-
to-day labor and management of the
farm or ranch consistent with the
practices in the county or State where
the farm or ranch is located.

(3) In the case of a contract with an
entity or joint operation, all members
must materially and substantially
participate in the operation of the farm
or ranch. Material and substantial
participation requires that each of the
members provide some amount of the
management, or labor and management
necessary for day-to-day activities, such
that if each of the members did not
provide these inputs, operation of the
farm or ranch would be seriously
impaired.

Chief means the Chief of NRCS,
United States Department of Agriculture
(USDA), or designee.

Conservation district means any
district or unit of State, Tribal, or local
government formed under State, Tribal,
or territorial law for the express purpose
of developing and carrying out a local
soil and water conservation program.
Such district or unit of government may
be referred to as a “‘conservation
district,” “soil conservation district,”
“soil and water conservation district,”
“resource conservation district,”
“natural resource district,” “land
conservation committee,” or similar
name.

Conservation practice means one or
more conservation improvements and
activities, including structural practices,
land management practices, vegetative
practices, forest management, and other
improvements that achieve program
purposes.

Contract means a legal document that
specifies the rights and obligations of
any participant accepted into the
program. An AMA contract is an
agreement for the transfer of assistance
from USDA to the participant to share
in the costs of applying conservation
practices.

Designated conservationist means an
NRCS employee whom the State
Conservationist has designated as
responsible for AMA administration in
a specific area.

Historically underserved producer
means an eligible person, joint
operation, or legal entity who is a
beginning farmer or rancher, socially
disadvantaged farmer or rancher,
limited resource farmer or rancher, or
nonindustrial private forest landowner
who meets the beginning, socially
disadvantaged, or limited resource
qualifications set forth in this section.

Indian Tribe means any Indian Tribe,
band, nation, or other organized group
or community, including any Alaska
Native village, or regional or village

corporation as defined in or established
pursuant to the Alaska Native Claims
Settlement Act (43 U.S.C. 1601 et seq.)
that is eligible for the special programs
and services provided by the United
States to Indians because of their status
as Indians.

Indian land is an inclusive term
describing all lands held in trust by the
United States for individual Indians or
Tribes, or all lands, titles to which are
held by individual Indians or Tribes,
subject to Federal restrictions against
alienation or encumbrance, or all lands
which are subject to the rights of use,
occupancy, and benefit of certain
Tribes. For purposes of this part, the
term Indian land also includes land for
which the title is held in fee status by
Indian Tribes and the United States
Government-owned land under the
Bureau of Indian Affairs (BIA)
jurisdiction.

Joint operation means, as defined in 7
CFR part 1400, a general partnership,
joint venture, or other similar business
arrangement in which the members are
jointly and severally liable for the
obligations of the organization.

Legal entity means, as defined in 7
CFR part 1400, an entity created under
Federal or State law that: (1) Owns land
or an agricultural commodity, product,
or livestock; or (2) produces an
agricultural commodity, product, or
livestock.

Lifespan means the period of time in
which a conservation practice should be
operated and maintained and used for
the intended purpose.

Limited resource farmer or rancher
means:

(1) A person with direct or indirect
gross farm sales of not more than
$155,200 in each of the previous 2 years
(adjusted for inflation using the Prices
Paid by Farmer Index as compiled by
the National Agricultural Statistics
Service), and

(2) Has a total household income at or
below the national poverty level for a
family of four, or less than 50 percent
of county median household income in
each of the previous 2 years (to be
determined annually using Commerce
Department data).

Liquidated damages means a sum of
money stipulated in the AMA contract
that the participant agrees to pay NRCS
if the participant fails to adequately
complete the terms of the contract. The
sum represents an estimate of the
technical assistance expenses incurred
to service the contract and reflects the
difficulties of proof of loss and the
inconvenience or non-feasibility of
otherwise obtaining an adequate
remedy.
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Livestock means all animals produced
on farms and ranches, as determined by
the Chief.

Natural Resources Conservation
Service is an agency of USDA which has
responsibility for administering AMA
using the funds, facilities, and
authorities of the CCC.

Nonindustrial private forest land
means rural land that has existing tree
cover or is suitable for growing trees and
is owned by any nonindustrial private
individual, group, association,
corporation, Indian Tribe, or other
private legal entity that has definitive
decision-making authority over the
land.

Operation and maintenance means
work performed by the participant to
keep the applied conservation practice
functioning for the intended purpose
during the conservation practice
lifespan. Operation includes the
administration, management, and
performance of non-maintenance
actions needed to keep the completed
practice safe and functioning as
intended. Maintenance includes work to
prevent deterioration of the practice,
repairing damage, or replacement of the
practice to its original condition if one
or more components fail.

Operation and maintenance (O&M)
agreement means the document that, in
conjunction with the APO, specifies the
operation and maintenance
responsibilities of the participants for
conservation practices installed with
AMA assistance.

Participant means a person, legal
entity, joint operation, or Indian Tribe
that is receiving payment or is
responsible for implementing the terms
and conditions of an AMA contract.

Payment means the financial
assistance provided to the participant
based on the estimated costs incurred in
performing or implementing
conservation practices, including costs
for planning, design, materials,
equipment, installation, labor,
maintenance, management, or training,
as well as the estimated income
foregone by the producer for the
designated conservation practices.

Person means, as defined in 7 CFR
part 1400, an individual, natural person
and does not include a legal entity.

Producer means a person, legal entity,
joint operation, or Indian Tribe that has
an interest in the agricultural operation,
according to 7 CFR part 1400, or who is
engaged in agricultural production or
forestry management.

Resource concern means a specific
natural resource problem that represents
a significant concern in a State or region
and is likely to be addressed
successfully through the

implementation of the conservation
practices by participants.

Secretary means the Secretary of
USDA.

Socially disadvantaged farmer or
rancher means a farmer or rancher who
has been subjected to racial or ethnic
prejudices because of their identity as a
member of a group without regard to
their individual qualities.

State Conservationist means the
NRCS employee authorized to direct
and supervise NRCS activities in a State,
Caribbean Area, or Pacific Islands Area.

Structural practice means a
conservation practice, including a
vegetative practice, that involves
establishing, constructing, or installing a
site-specific measure to conserve and
protect a resource from degradation, or
improve soil, water, air, or related
natural resources in the most cost-
effective manner. Examples include, but
are not limited to, animal waste
management facilities, terraces, grassed
waterways, tailwater pits, livestock
water developments, contour grass
strips, filterstrips, critical area plantings,
tree plantings, establishment or
improvement of wildlife habitat, and
capping of abandoned wells.

Technical assistance means technical
expertise, information, and tools
necessary for the conservation of natural
resources on land active in agricultural,
forestry, or related uses. The term
includes the following:

(1) Technical services provided
directly to farmers, ranchers, and other
eligible entities, such as conservation
planning, technical consultation, and
assistance with design and
implementation of conservation
practices; and

(2) Technical infrastructure, including
activities, processes, tools, and agency
functions needed to support delivery of
technical services, such as technical
standards, resource inventories,
training, data, technology, monitoring,
and effects analyses.

Technical Service Provider (TSP)
means an individual, private-sector
entity, or public agency certified by
NRCS to provide technical services to
program participants or in lieu of, or on
behalf of NRCS.

§1465.4 National priorities.

(a) The Chief, with advice from State
Conservationists, will identify national
priorities to achieve the conservation
objectives of AMA.

(b) National priorities will be used to
guide annual funding allocations to
States. (c) State Conservationists will
use national priorities in conjunction
with State and local priorities to

prioritize and select AMA applications
for funding.

(d) NRCS will undertake periodic
reviews of the national priorities and
the effects of program delivery at the
State and local levels to adapt the
program to address emerging resource
issues.

§1465.5 Program requirements.

(a) Participation in AMA is voluntary.
The participant, in cooperation with the
local conservation district, applies for
practice installation for the agricultural
operation. NRCS provides payments
through contracts to apply needed
conservation practices within a time
schedule specified in the APO.

(b) The Chief determines the funds
available for financial assistance
according to the purpose and projected
cost for which the financial assistance is
provided in a fiscal year. The Chief
allocates the funds available to carry out
AMA in consideration of national
priorities established under § 1465.4.

(c) To be eligible to participate in
AMA, an applicant must:

(1) Own or operate an agricultural
operation within an applicable State, as
listed in 1465.1;

(2) Provide NRCS with written
evidence of ownership or legal control
for the life of the proposed contract,
including the O&M agreement. An
exception may be made by the Chief:

(i) In the case of land allotted by the
BIA, Tribal land, or other instances in
which the Chief determines that there is
sufficient assurance of control; or

(ii) If the applicant is a tenant of the
land involved in agricultural
production, the applicant will provide
NRCS with the written concurrence of
the landowner in order to apply a
structural practice(s);

(3) Submit an application form
NRCS-CPA-1200;

(4) Agree to provide all information to
NRCS determined to be necessary to
assess the merits of a proposed project
and to monitor contract compliance;

(5) Provide a list of all members of the
legal entity and embedded entities along
with members’ tax identification
numbers and percentage interest in the
entity. Where applicable, American
Indians, Alaska Natives, and Pacific
Islanders may use another unique
identification number for each
individual eligible for payment;

(6) With regard to contracts with
Indian Tribes or Indians represented by
the BIA, payments if a BIA or Tribal
official certify in writing that no one
individual, directly or indirectly, will
receive more than the payment
limitation. The Tribal entity must also
provide, annually, a listing of
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individuals and payments made by
social security or tax identification
number or other unique identification
number, during the previous year for
calculation of overall payment
limitations. The BIA or Tribal entity
must also provide, at the request of
NRCS, proof of payments made to the
person or legal entity that incurred costs
or sacrificed income related to
conservation practice implementation.

(7) Supply other information, as
required by NRCS, to determine
payment eligibility as established by 7
CFR part 1400, Adjusted Gross Income;

(8) With regard to any participant that
utilizes a unique identification number
as an alternative to a tax identification
number, the participant will utilize only
that identifier for any and all other
AMA contracts to which the participant
is a party. Violators will be considered
to have provided fraudulent
representation and be subject to full
penalties of § 1465.25;

(9) States, political subdivisions, and
entities thereof will not be persons
eligible for payment. Any cooperative
association of producers that markets
commodities for producers will not be
considered to be a person eligible for
payment;

(10) Be in compliance with the terms
of all other USDA-administered
conservation program agreements to
which the participant is a party; and

(11) Develop and agree to comply
with an APO and O&M agreement, as
described in § 1465.3.

(d) Land may only be considered for
enrollment in AMA if NRCS determines
that the land is:

(1) Privately owned land;

(2) Publicly owned land where:

(i) The land is a working component
of the participant’s agricultural and
forestry operation; and

(ii) The participant has control of the
land for the term of the contract; and

(iii) The conservation practices to be
implemented on the public land are
necessary and will contribute to an
improvement in the identified resource
concern; or

(3) The land is Indian land.

§1465.6 AMA plan of operations.

(a) All conservation practices in the
APO must be approved by NRCS and
developed and carried out in
accordance with the applicable NRCS
technical guidance.

(b) The participant is responsible for
implementing the APO.

(c) The APO must include:

(1) A description of the participant’s
specific conservation and
environmental objectives to be
achieved;

(2) To the extent practicable, the
quantitative or qualitative goals for
achieving the participant’s conservation
and environmental objectives;

(3) A description of one or more
conservation practices in the
conservation system, including
conservation planning, design, or
installation activities to be implemented
to achieve the conservation and
environmental objectives;

(4) A description of the schedule for
implementing the conservation
practices, including timing, sequence,
operation, and maintenance; and

(5) Information that will enable
evaluation of the effectiveness of the
plan in achieving the environmental
objectives.

(d) An APO may be modified in
accordance with § 1465.24.

§1465.7 Conservation practices.

(a) The State Conservationist will
determine the conservation practices
eligible for AMA payments. To be
considered eligible conservation
practices, the practices must meet the
purposes of the AMA as set out in
§1465.1. A list of eligible practices will
be available to the public.

(b) The APO includes the schedule of
operations, activities, and payment rates
of the practices needed to solve
identified natural resource concerns.

§1465.8 Technical services provided by
qualified personnel not affiliated with
USDA.

(a) NRCS may use the services of
qualified TSPs in performing its
responsibilities for technical assistance.

(b) Participants may use technical
services from qualified personnel of
other Federal, State, local agencies,
Indian Tribes, or individuals who are
certified as TSPs by NRCS.

(c) Technical services provided by
qualified personnel not affiliated with
USDA may include, but are not limited
to: conservation planning; conservation
practice survey, layout, design,
installation, and certification; and
information, education, and training for
producers, and related technical
services as defined in 7 CFR part 652.

(d) NRCS retains approval authority of
work done by non-NRCS personnel for
the purpose of approving AMA
payments.

Subpart B—Contracts

§1465.20 Applications for participation
and selecting applications for contracting.
(a) Any producer who has eligible
land may submit an application for
participation in AMA at a USDA service
center. Producers who are members of a

joint operation will file a single
application for the joint operation.

(b) NRCS will accept applications
throughout the year. The State
Conservationist will distribute
information on the availability of
assistance, national priorities, and the
State-specific goals. Information will be
provided that explains the process to
request assistance.

(c) The State Conservationist will
develop ranking criteria and a ranking
process to select applications, taking
into account national, State, Tribal, and
local priorities.

(d) The State Conservationist, or
designated conservationist, using a
locally-led process will evaluate, rank,
and select applications for contracting
based on the State-developed ranking
criteria and ranking process.

(e) The State Conservationist, or
designated conservationist, will work
with the applicant to collect the
information necessary to evaluate the
application using the ranking criteria.

§1465.21 Contract requirements.

(a) In order for a participant to receive
payments, the participant will enter into
a contract agreeing to implement one or
more eligible conservation practices.
Costs for technical services may be
included in the contract.

(b) An AMA contract will:

(1) Encompass all portions of an
agricultural operation receiving AMA
assistance;

(2) Have a minimum duration of one
year after completion of the last
practice, but not more than 10 years;

(3) Incorporate all provisions required
by law or statute, including participant
requirements to:

(1) Not conduct any practices on the
agricultural operation that would tend
to defeat the purposes of the contract
according to § 1465.25;

(ii) Refund any AMA payments
received with interest, and forfeit any
future payments under AMA, on the
violation of a term or condition of the
contract, consistent with the provisions
of § 1465.25;

(iii) Refund all AMA payments
received on the transfer of the right and
interest of the producer in land subject
to the contract, unless the transferee of
the right and interest agrees to assume
all obligations, including operation and
maintenance of the AMA contract’s
conservation practices, consistent with
the provisions of § 1465.24; and

(iv) Supply information as required by
NRCS to determine compliance with the
contract and requirements of AMA.

(4) Specify the participant’s
requirements for operation and
maintenance of the applied
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conservation practices consistent with
the provisions of § 1465.22; and

(5) Specify any other provision
determined necessary or appropriate by
NRCS.

(c) The participant must apply the
practice(s) according to the schedule set
out in the APO.

§1465.22 Conservation practice operation
and maintenance.

(a) The contract will incorporate the
O&M agreement that addresses the
operation and maintenance of the
conservation practices applied under
the contract.

(b) NRCS expects the participant to
operate and maintain each conservation
practice installed under the contract for
its intended purpose for the
conservation practice lifespan as
specified in the O&M agreement.

(c) NRCS may periodically inspect the
conservation practice(s) during the
contract duration to ensure that
operation and maintenance
requirements are being carried out, and
that the conservation practice is
fulfilling its intended objectives.

(d) Conservation practices installed
before the contract execution, but
included in the contract to obtain the
environmental benefits agreed upon,
must be operated and maintained as
specified in the contract and O&M
agreement.

(e) If NRCS finds during the contract
that a participant is not operating and
maintaining practices in an appropriate
manner, NRCS may terminate and
request a refund of payments made for
that conservation practice under the
contract.

(f) In the event a conservation practice
fails through no fault of the participant,
the State Conservationist may issue
payments to re-establish the
conservation practice, at the rates
established in accordance with
§ 1465.23, provided such payments do
not exceed the payment limitation
requirements as set forth in § 1465.23.

§1465.23 Payments.

(a) The Federal share of payments to
a participant will be:

(1) Up to 75 percent of the estimated
incurred cost or 100 percent of the
estimated income foregone of an eligible
practice, except as provided in (a)(2) of
this section.

(2) In the case of historically
underserved producers, the payment
rate will be the applicable rate and an
additional rate that is not less than 25
percent above the applicable rate,
provided that this increase does not
exceed 90 percent of the estimated
incurred costs or estimated income
foregone.

(3) In no instance will the total
financial contributions for an eligible
practice from other sources exceed 100
percent of the estimated incurred cost of
the practice.

(b) Participants may contribute their
portion of the estimated costs of
practices through in-kind contributions,
including labor and materials, providing
the materials contributed meet the
NRCS standard and specifications for
the practice being installed.

(c) Payments for practices applied
prior to application or contract
approval—

(1) Payments will not be made to a
participant for a conservation practice
that was applied prior to application for
the program.

(2) Payments will not be made to a
participant for a conservation practice
that was initiated or implemented prior
to contract approval, unless the
participant obtained a waiver from the
State Conservationist, or designated
conservationist, prior to practice
implementation.

(d) The total amount of payments paid
to a person or legal entity under this
part may not exceed $50,000 for any
fiscal year.

(e) For purposes of applying the
payment limitations provided for in this
section, NRCS will use the provisions in
7 CFR part 1400, Payment Limitation
and Payment Eligibility.

(f) A participant will not be eligible
for payments for conservation practices
on eligible land if the participant
receives payments or other benefits for
the same practice on the same land
under any other conservation program
administered by USDA.

(g) The participant and NRCS must
certify that a conservation practice is
completed in accordance with the
contract before NRCS will approve any
payment.

(h) Subject to fund availability, the
payment rates for conservation practices
scheduled after the year of contract
obligation may be adjusted to reflect
increased costs.

§1465.24 Contract modifications,
extensions, and transfers of land.

(a) The participant and NRCS may
modify a contract if both parties agree
to the contract modification, the APO is
revised in accordance with NRCS
requirements, and the designated
conservationist approves the modified
contract.

(b) It is the participant’s responsibility
to notify NRCS when he or she either
anticipates the voluntary or involuntary
loss of control of the land.

(c) The participant and NRCS may
mutually agree to transfer a contract to
another party.

(1) To receive an AMA payment, the
transferee must be determined by NRCS
to be eligible to participate in AMA and
will assume full responsibility under
the contract, including the O&M
agreement for those conservation
practices already installed and those
conservation practices to be installed as
a condition of the contract.

(2) With respect to any and all
payment owed to participants who wish
to transfer ownership or control of land
subject to a contract, the division of
payment will be determined by the
original party and the party’s successor.
In the event of a dispute or claim on the
distribution of payments, NRCS may
withhold payments without the accrual
of interest pending a settlement or
adjudication on the rights to the funds.

(d) NRCS may require a participant to
refund all or a portion of any assistance
earned under AMA if the participant
sells or loses control of the land under
an AMA contract, and the successor in
interest is not eligible or refuses to
accept future payments to participate in
the AMA or refuses to assume
responsibility under the contract.

(e) The contract participants will be
jointly and severally responsible for
refunding the payments with applicable
interest pursuant to paragraph (d) of this
section.

§1465.25 Contract violations and
termination.

(a) If NRCS determines that a
participant is in violation of the terms
of a contract, O&M agreement, or other
documents incorporated into the
contract, NRCS will give the participant
notice and 60 days, unless otherwise
determined by the State Conservationist,
to correct the violation and comply with
the terms of the contract and
attachments thereto. If a participant
continues in violation, the State
Conservationist may terminate the AMA
contract.

(b) Notwithstanding the provisions of
(a) of this section, a contract termination
will be effective immediately upon a
determination by the State
Conservationist that the participant has
submitted false information or filed a
false claim, or engaged in any act,
scheme, or device for which a finding of
ineligibility for payments is permitted
under the provisions of § 1465.35, or in
a case in which the actions of the party
involved are deemed to be sufficiently
purposeful or negligent to warrant a
termination without delay.

(c) If NRCS terminates a contract, the
participant will forfeit all rights to
future payments under the contract and
refund all or part of the payments
received, plus interest. Participants
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violating AMA contracts may be
determined ineligible for future NRCS-
administered conservation program
funding.

(1) The State Conservationist may
require only a partial refund of the
payments received if the State
Conservationist determines that a
previously installed conservation
practice can function independently
and is not affected by the violation or
the absence of other conservation
practices that would have been installed
under the contract.

(2) If NRCS terminates a contract due
to breach of contract, or the participant
voluntarily terminates the contract
before any contractual payments have
been made, the participant will forfeit
all rights for further payments under the
contract and will pay such liquidated
damages as prescribed in the contract.
The State Conservationist will have the
option to waive the liquidated damages
depending upon the circumstances of
the case.

(i) When making all contract
termination decisions, NRCS may
reduce the amount of money owed by
the participant by a proportion that
reflects the good faith effort of the
participant to comply with the contract
or the existence of hardships beyond the
participant’s control that have
prevented compliance with the contract.
If the participant claims hardship, that
claim must be well documented and
cannot have existed when the applicant
applied for participation in the program.

(ii) The participant may voluntarily
terminate a contract if NRCS agrees
based on NRCS’ determination that
termination is in the public interest.

(iii) In carrying out NRCS'’ role in this
section, NRCS may consult with the
local conservation district.

Subpart C—General Administration

§1465.30 Appeals.

(a) A participant may obtain
administrative review of an adverse
decision under AMA in accordance
with 7 CFR parts 11 and 614, except as
provided in paragraph (b) of this
section.

(b) The following decisions are not
appealable:

(1) Payment rates, payment limits;

(2) Funding allocations;

(3) Eligible conservation practices;
and

(4) Other matters of general
applicability, including:

(i) Technical standards and formulas;

(ii) Denial of assistance due to lack of
funds or authority; or

(iii) Science-based formulas and
criteria.

§1465.31 Compliance with regulatory
measures.

Participants who carry out
conservation practices will be
responsible for obtaining the authorities,
rights, easements, permits, or other
approvals necessary for the
implementation, operation, and
maintenance of the conservation
practices in keeping with applicable
laws and regulations. Participants will
be responsible for compliance with all
laws and for all effects or actions
resulting from the participant’s
performance under the contract.

§1465.32 Access to operating unit.

Any authorized NRCS representative
will have the right to enter an operating
unit or tract for the purpose of
determining eligibility and for
ascertaining the accuracy of any
representations related to contracts and
performance. Access will include the
right to provide technical assistance;
determine eligibility; inspect any work
undertaken under the contracts,
including the APO and O&M agreement;
and collect information necessary to
evaluate the conservation practice
performance as specified in the
contracts. The NRCS representative will
make an effort to contact the participant
prior to exercising this provision.

§1465.33 Equitable relief.

(a) If a participant relied upon the
advice or action of any authorized NRCS
representative and did not know, or
have reason to know, that the action or
advice was improper or erroneous, the
participant may be eligible for equitable
relief under 7 CFR part 635, section
635.3. The financial or technical
liability for any action by a participant
that was taken based on the advice of an
NRCS certified TSP is the responsibility
of the certified TSP and will not be
assumed by NRCS when NRCS
authorizes payment.

(b) If a participant has been found in
violation of a provision of the AMA
contract or any document incorporated
by reference through failure to comply
fully with that provision, the participant
may be eligible for equitable relief under
7 CFR part 635, section 635.4.

§1465.34 Offsets and assignments.

(a) Except as provided in paragraph
(b) of this section, any payment or
portion thereof to any participant will
be made without regard to questions of
Title under State law and without
regard to any claim or lien against the
crop, or proceeds thereof, in favor of the
owner or any other creditor except
agencies of the United States
Government. The regulations governing

offsets and withholdings found at 7 CFR
part 1403 will be applicable to contract
payments.

(b) AMA participants may assign any
payments in accordance with 7 CFR part
1404.

§1465.35 Misrepresentation and scheme
or device.

(a) A participant who is determined to
have erroneously represented any fact
affecting an AMA determination made
in accordance with this part will not be
entitled to contract payments and must
refund to NRCS all payments plus
interest, as determined in accordance
with 7 CFR part 1403.

(b) A participant will refund to NRCS
all payments, plus interest, as
determined by NRCS with respect to all
NRCS contracts to which they are a
party if they are determined to have
knowingly:

(1) Adopted any scheme or device
that tends to defeat the purpose of
AMA;

(2) Made any fraudulent
representation;

(3) Adopted any scheme or device for
the purpose of depriving any tenant or
sharecropper of the payments to which
such person would otherwise be
entitled under the program; or

(4) Misrepresented any fact affecting
an AMA determination.

(c) Where paragraph (a) or (b) of this
section applies, the participant’s interest
in all contracts will be terminated. In
accordance with § 1465.25(c), NRCS
may determine the producer ineligible
for future funding from any NRCS
conservation programs.

§1465.36 Environmental services credits
for conservation improvements.

NRCS recognizes that environmental
benefits will be achieved by
implementing conservation practices
funded through AMA, and that
environmental credits may be gained as
a result of implementing activities
compatible with the purposes of an
AMA contract. NRCS asserts no direct
or indirect interest on these credits.
However, NRCS retains the authority to
ensure that operation and maintenance
requirements for AMA-funded
improvements are met, consistent with
§1465.21 and §1465.22. Where
activities may impact the land under an
AMA contract, participants are highly
encouraged to request an operation and
maintenance compatibility
determination prior to entering into any
credit agreements. The AMA
conservation program contract may be
modified in accordance with policies
outlined in § 1465.24 provided the
modifications meet AMA purposes and
are in compliance with this part.
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Signed this 1st day of December 2009, in
Washington, DC.

Dave White,

Vice President, Commodity Credit
Corporation and Chief, Natural Resources
Conservation Service.

[FR Doc. E9-29070 Filed 12-7-09; 8:45 am]
BILLING CODE 3410-16-P

DEPARTMENT OF HOMELAND
SECURITY

Bureau of Customs and Border
Protection

19 CFR Part 101
[CBP Dec. 09-45]

Technical Amendments to List of CBP
Preclearance Offices in Foreign
Countries: Addition of Halifax, Canada
and Shannon, Ireland

AGENCY: Customs and Border Protection,
DHS.

ACTION: Final rule; technical
amendments.

SUMMARY: This document amends title
19 of the Code of Federal Regulations
(CFR) to reflect that U.S. Customs and
Border Protection (CBP) has added
preclearance stations in Halifax, Canada
and Shannon, Ireland. CBP officers at
preclearance stations conduct
inspections and examinations to ensure
compliance with U.S. customs,
immigration, and agriculture laws, as
well as other laws enforced by CBP at
the U.S. border. Such inspections and
examinations prior to arrival in the
United States generally enable
passengers to exit the domestic terminal
or connect directly to a U.S. domestic
flight without undergoing further CBP
processing.

DATES: Effective Date: December 8, 2009.
FOR FURTHER INFORMATION CONTACT:
Kathleen Conway, Office of Field
Operations, Preclearance Operations,
(202) 344-1759.

SUPPLEMENTARY INFORMATION:

Background

CBP preclearance operations have
been in existence since 1952.
Preclearance facilities are established
through the cooperative efforts of CBP,
foreign government representatives, and
the local airport authorities and are
evidenced with signed preclearance
agreements. Each facility is staffed with
CBP officers responsible for conducting
inspections and examinations in
connection with preclearing passengers
bound for the United States. Generally,
passengers who are inspected at a

preclearance facility are permitted to
arrive at a U.S. domestic facility and
exit the U.S. domestic terminal upon
arrival or connect directly to a U.S.
domestic flight without further CBP
processing. Preclearance facilities
primarily serve to facilitate low risk
passengers, relieve passenger congestion
at Federal inspection facilities in the
United States, and enhance security in
the air environment through the
screening and inspection of passengers
prior to their arrival in the United
States. In Fiscal Year 2008, over 14.9
million passengers were processed at
preclearance locations. This figure
represents more than 15 percent of all
commercial air passengers cleared by
CBP in 2008.

The Agreement on Air Transport
Preclearance Between the Government
of the United States of America and the
Government of Canada was signed on
January 18, 2001. Preclearance
operations began in Halifax, Canada on
October 4, 2006. The Halifax
preclearance station is open for use by
commercial flights.

The Agreement Between the
Government of the United States of
America and the Government of Ireland
on Air Transport Preclearance was
signed on November 17, 2008.
Preclearance operations began in
Shannon, Ireland on August 5, 2009.
The Shannon preclearance station is
open for use by commercial flights.

Section 101.5 of the CBP regulations
(19 CFR 101.5) sets forth a list of CBP
preclearance offices in foreign countries.
This document amends this section to
add Halifax, Canada and Shannon,
Ireland to the list of preclearance
offices, and to reflect the nomenclature
changes made necessary by the transfer
of the legacy U.S. Customs Service of
the Department of the Treasury to the
Department of Homeland Security
(DHS) and DHS’ subsequent renaming of
the agency as U.S. Customs and Border
Protection (CBP) on March 31, 2007 (see
72 FR 20131, dated April 23, 2007).

Inapplicability of Public Notice and
Delayed Effective Date Requirements

This amendment reflects the addition
of two new CBP preclearance offices
that were established through signed
agreements between the United States
and the respective host nation.
Accordingly, pursuant to 5 U.S.C.
553(b)(3)(B), notice and public
procedure are unnecessary. For the
same reason, pursuant to 5 U.S.C.
553(d)(3), a delayed effective date is not
required.

The Regulatory Flexibility Act and
Executive Order 12866

Because no notice of proposed
rulemaking is required, the provisions
of the Regulatory Flexibility Act (5
U.S.C. 601 et seq.) do not apply. This
amendment does not meet the criteria
for a “‘significant regulatory action” as
specified in Executive Order 12866.

Signing Authority

This document is being issued in
accordance with 19 CFR 0.2(a).

List of Subjects in 19 CFR Part 101

Customs duties and inspection,
Customs ports of entry, Foreign trade
statistics, Imports, Organization and
functions (Government agencies),
Shipments, Vessels.

Amendments to Regulations

m For the reasons set forth above, Part
101 of the Code of Federal Regulations
(19 CFR part 101) is amended as set
forth below.

PART 101—GENERAL PROVISIONS

m 1. The general authority citation for
part 101 and the specific authority
citation for section 101.5 continue to
read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 2, 66,
1202 (General Note 3(i), Harmonized Tariff
Schedule of the United States), 1623, 1624,
1646a.

* * * * *

Section 101.5 also issued under 19 U.S.C.

1629.

* * * * *

m 2. Revise § 101.5 to read as follows:

§101.5 CBP preclearance offices in
foreign countries.

Listed below are the preclearance
offices in foreign countries where CBP
officers are located. A Director,
Preclearance, located in the Office of
Field Operations at CBP Headquarters,
is the responsible CBP officer exercising
supervisory control over all
preclearance offices.

Country CBP office

Aruba .......ccocieeeenn.
The Bahamas .........

Orangestad.
Freeport.

Nassau.

Kindley Field.
Calgary, Alberta.
Edmonton, Alberta.
Halifax, Nova Scotia.
Montreal, Quebec.
Ottawa, Ontario.
Toronto, Ontario.
Vancouver, British
Columbia.
Winnipeg, Manitoba.
Shannon.

Bermuda .................
Canada .......ccceeeuees

Ireland ..........ccccuvees




64602

Federal Register/Vol. 74, No. 234/ Tuesday, December 8, 2009/Rules and Regulations

Dated: December 3, 2009.
Jayson P. Ahern,

Acting Commissioner, U.S. Customs and
Border Protection.

[FR Doc. E9—29190 Filed 12—-7-09; 8:45 am]
BILLING CODE 9111-14-P

DEPARTMENT OF THE TREASURY

Alcohol and Tobacco Tax and Trade
Bureau
27 CFR Part 9

[Docket No. TTB-2007-0067; T.D. TTB-83;
Ref: Notice Nos. 36 and 77]

RIN 1513-AA92
Establishment of the Calistoga
Viticultural Area (2003R—496P)

AGENCY: Alcohol and Tobacco Tax and
Trade Bureau, Treasury.

ACTION: Final rule; Treasury decision.

SUMMARY: This Treasury decision
establishes the Calistoga viticultural
area in Napa County, California. The
viticultural area is entirely within the
existing Napa Valley viticultural area.
We designate viticultural areas to allow
vintners to better describe the origin of
their wines and to allow consumers to
better identify wines they may
purchase.

DATES: Effective Date: January 7, 2010.
FOR FURTHER INFORMATION CONTACT:
Amy R. Greenberg, Regulations and
Rulings Division, Alcohol and Tobacco
Tax and Trade Bureau, 1310 G Street,
NW., Washington, DC 20220; telephone
202-453-2265.

SUPPLEMENTARY INFORMATION:
Background
TTB Authority

Section 105(e) of the Federal Alcohol
Administration Act (FAA Act), 27
U.S.C. 205(e), authorizes the Secretary
of the Treasury to prescribe regulations
for the labeling of wine, distilled spirits,
and malt beverages. The FAA Act
requires that these regulations, among
other things, prohibit consumer
deception and the use of misleading
statements on labels, and ensure that
labels provide the consumer with
adequate information as to the identity
and quality of the product. Section
105(e) of the FAA Act also requires that
a person obtain a certificate of label
approval (COLA) or a certificate of
exemption, as appropriate, covering
wine, distilled spirits, and malt
beverages before bottling the product or
removing the product from customs
custody, in accordance with regulations

prescribed by the Secretary. The
Alcohol and Tobacco Tax and Trade
Bureau (TTB) administers the
regulations promulgated under the FAA
Act.

Part 4 of the TTB regulations (27 CFR
part 4) allows the establishment of
definitive viticultural areas and the use
of their names as appellations of origin
on wine labels and in wine
advertisements.

Viticultural Areas Designation

Section 4.25(e)(1)(i) of the TTB
regulations (27 CFR 4.25(e)(1)(i)) defines
a viticultural area for American wine as
a delimited grape-growing region
distinguishable by geographical
features, the boundaries of which have
been recognized and defined in part 9
of the regulations (27 CFR part 9). The
establishment of viticultural areas
allows vintners to describe more
specifically the origin of their wines to
consumers and allows consumers to
attribute a given quality, reputation, or
other characteristic of a wine made from
grapes grown in an area to its
geographic origin. Establishment of a
viticultural area is neither an approval
nor an endorsement by TTB of the wine
produced in that area.

Use of Viticultural Area Names on Wine
Labels

For a wine to be labeled with a
viticultural area name or with a brand
name that includes a viticultural area
name or other term identified as being
viticulturally significant in part 9 of the
TTB regulations, at least 85 percent of
the wine must be derived from grapes
grown within the area represented by
that name or other term, and the wine
must meet the other conditions listed in
27 CFR 4.25(e)(3). Under the provisions
of 27 CFR 4.39(i), a wine may not be
labeled with a brand name that contains
a geographic name having viticultural
significance unless the wine meets the
appellation of origin requirements for
the geographic area named. There is an
exception for brand names used in
existing certificates of label approval
issued prior to July 7, 1986, which meet
certain criteria set forth in that
paragraph (see 27 CFR 4.39(i)(2)). Under
27 CFR 4.39(i)(3), a name has
viticultural significance when it is the
name of a state or county (or the foreign
equivalents), when approved as a
viticultural area in part 9 of the TTB
regulations or by a foreign government,
or when found to have viticultural
significance by the appropriate TTB
officer.

If the wine is not eligible for labeling
with the viticultural area name or other
viticulturally significant term and that

name or term appears in the brand
name, then the label is not in
compliance and the bottler must change
the brand name (and have an approved
COLA for that brand name). Similarly,
if the viticultural area name or other
viticulturally significant term appears in
another reference on the label in a
misleading manner, the bottler would
have to relabel the product in order to
market it.

Viticultural Area Petitions

Section 4.25(e)(2) of the TTB
regulations outlines the procedure for
proposing an American viticultural area
and provides that any interested party
may petition TTB to establish a grape-
growing region as a viticultural area.
Section 9.3(b) of the TTB regulations
requires the petition to include—

¢ Evidence that the proposed
viticultural area is locally and/or
nationally known by the name specified
in the petition;

¢ Historical or current evidence that
supports setting the boundary of the
proposed viticultural area as the
petition specifies;

e Evidence relating to the
geographical features, such as climate,
soils, elevation, and physical features,
that distinguish the proposed
viticultural area from surrounding areas;

¢ A description of the specific
boundary of the proposed viticultural
area, based on features found on United
States Geological Survey (USGS) maps;
and

e A copy of the appropriate USGS
map(s) with the proposed viticultural
area boundary prominently marked.

I. Calistoga Petition

On behalf of interested parties in the
Calistoga viticultural community, James
P. “Bo” Barrett of Chateau Montelena, a
Calistoga, California, winery and
vineyard, petitioned TTB to establish
“Calistoga” as an American viticultural
area. Located in northwestern Napa
County, California, the proposed area
surrounds the town of Calistoga and is
entirely within the existing Napa Valley
viticultural area described in 27 CFR
9.23. Below, we summarize the
evidence presented in the petition.

Name Evidence

The petitioner submitted the
following as evidence that the proposed
viticultural area described in the
petition is locally and nationally known
as Calistoga:

e Excerpts from Charles L. Sullivan’s
book, “Napa Wine: A History from
Mission Days to Present,” explaining
that Sam Brannan founded the town of
Calistoga in 1857 and established
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vineyards there in 1862. Sullivan’s book
includes viticultural and winery census
data circa 1880, which all report
Calistoga separately from other Napa
County grape-growing regions.
Sullivan’s map of Napa wineries in 1893
shows a significant clustering of
wineries near Calistoga distinctly
separate from the wineries found in
surrounding areas.

e Excerpts from “The University of
California/Sotheby Book of California
Wine,” which note Sam Brannan’s first
vineyard planting in Calistoga.

¢ Excerpts from an 1881 book,
“History of Napa and Lake Counties,”
showing three Napa County viticultural
districts—Calistoga, St. Helena, and
Napa.

e Excerpts from Leon Adams’ 1973
book, “The Wines of America,” referring
to Calistoga as a specific grape-growing
area.

¢ Excerpts from Hugh Johnson’s 1983
book, “Hugh Johnson’s Modern
Encyclopedia of Wine,” listing Calistoga
among his list of “unofficially
recognized appellations or sub-areas.”
The petitioner explains that 10 of the 12
defined sub-areas listed in this book are
now designated as American viticultural
areas.

e Excerpts from André Dominé’s
book, “Wine,” recognizing Calistoga as
a distinct region within Napa Valley and
noting that “the bay influences the
weather less as the valley rises up
toward Calistoga, which is classified as
a Region III area.”

e Excerpts from James Laube’s 1989
book, “California’s Great Cabernets,”
which explain that for the purposes of
the book, “a ‘commune’ system within
Napa Valley is utilized to differentiate
where grapes are grown within the
valley as well as to analyze regional
styles of wines.” In his list, Laube
includes Calistoga equally among the
other nine Napa Valley “‘communes.”
The petition notes that 9 of the 10
communes listed are now TTB-
approved viticultural areas.

¢ An excerpt from James Halliday’s
book, “Wine Atlas of California,”
which, the petitioner states, “‘so
definitively covers the Calistoga area
that the chapter in his book could
provide most of the evidential
requirements for this entire petition.”

e A brief summary of ““Calistoga’s
Wine History”” by Calistoga Winery
proprietor Jim Summers, which, the
petitioner states, “includes a more
historical perspective in the long
recognition of Calistoga as a viticultural
area.”

Boundary Evidence

The established viticultural areas
surrounding the proposed Calistoga
viticultural area define a portion of its
boundaries. The existing St. Helena
viticultural area (27 CFR 9.149)
northwestern boundary defines the
Calistoga southeastern boundary, while
the existing Diamond Mountain District
area (27 CFR 9.166) northeastern
boundary defines the Calistoga
southwestern boundary. The Napa-
Sonoma county line, which forms the
Napa Valley viticultural area boundary
in the northwestern corner of Napa
County, defines the Calistoga western
and northern boundaries. The 880-foot
elevation line, beyond which lies
rugged, unplantable terrain, defines
Calistoga’s eastern limit and returns the
boundary line to its starting point.

Distinguishing Features

The petition included, as evidence of
the proposed Calistoga viticultural
area’s unique growing conditions, a
report written by Jonathan Swinchatt,
PhD, of EarthVision, Inc.

Geologic and Geographic Features

Dr. Swinchatt’s report indicated that
the proposed Calistoga viticultural area
is distinguished from surrounding areas
by its geographic and geologic features.
Dr. Swinchatt explained:

The entirety of the proposed viticultural
area is underlain by volcanic bedrock, part of
the more widespread Sonoma Volcanics that
occur in the Vaca Mountains, in the northern
Mayacama Mountains, bordering the lower
slopes of the southern Mayacamas
Mountains, and in Sonoma County. All the
rock materials in the proposed viticultural
area—bedrock and sediments—are part of, or
derived from, the Sonoma Volcanics. These
rocks comprise lava flows, ash-fall tuffs,
welded tuffs, pyroclastic flows, mudflows,
and ignimbrites. Their composition is largely
andesitic with some rhyolitic rocks admixed.
AVAs [American Viticultural Areas] farther
to the south—St. Helena, Rutherford, and
Oakville, in particular—exhibit significantly
greater geologic diversity across their width,
being underlain primarily by marine
sedimentary rocks on the west side of the
valley but by volcanic rocks on the east. In
addition, these AVAs contain alluvial fan
environments on their edges, and fluvial
(river) environments in their more central
parts. The proposed Calistoga AVA is
topographically more diverse but geologically
more uniform than these other AVAs that
include valley floor environments. The
mineralogy and chemistry of the substrate
throughout the proposed viticultural area
reflects the common source of the granular
materials in the Sonoma Volcanics.

In the mountains, vineyards are planted in
colluvium-sedimentary particles that have
been transformed from the parent bedrock
through weathering processes and have
accumulated either in place or moved only

a short distance. The upland soils are
dominantly excessively drained, gravelly
loams, very stony loams, and loams, on steep
slopes. Most of the breakdown products of
weathering have been transported by streams
into the valley; much of the finer material has
been transported from the area by the Napa
River, leaving coarser sediments behind
throughout much of the proposed viticultural
area.

Alluvial fans have formed at the mouths of
most of the drainages, particularly along the
northeast side of the valley at Dutch Henry
Canyon, Simmons Canyon, Jericho Canyon,
and north of Tubbs Lane at the headwaters
of the Napa River in Kimball Canyon. At all
these locations, cobbly and gravelly loams
extend well out onto the valley floor, mixed
here and there with finer-grained sediments.
On the southwest side, small fans occur at
the mouths of Diamond Creek, Nash Creek,
and Ritchie Creek. These locations are
characterized by cobbly and gravelly loams.
Coarse sediments characterize the valley
floor throughout the extent of the proposed
viticultural area, the finer-grained materials
having been transported out of the region by
the waters of the Napa River. Soils
throughout the proposed viticultural area are
loams, gravelly loams, cobbly loams, often
with boulders, some with admixtures of silt
and clay—clay-rich soils are of limited
distribution. These sediments are well
drained, with admixtures of clay providing
water-holding capacity. Further south in the
Napa Valley, gravelly loams and loams are
characteristic only of the upper reaches of the
alluvial fans that line the valley, while the
valley center is often covered by much finer,
clay-rich, material.

Climatic Features

In addition to the unique geographic
and geologic features of the proposed
Calistoga viticultural area, Dr.
Swinchatt’s report indicated that its
unique climatic features further
distinguish the proposed Calistoga
viticultural area from surrounding areas.
Dr. Swinchatt explained:

Climatic information in our report for the
Napa Valley Vintners’ Association is based
on data from DAYMET.org, a website that
provides climatic information throughout the
United States. DAYMET data is based on a
computer algorithm that allows the extension
of data from scattered weather stations into
areas of complex topography. The algorithm
was tested over 400,000 square kilometers in
Washington State and found to be accurate
within 1.2 degrees centigrade for temperature
prediction and to be able to predict rainfall
with an 83 percent accuracy.

Heat summation in degree days, defined as
the total number of hours above 50 degrees
Fahrenheit, is the accepted general measure
of temperature and solar insolation in the
wine industry. While heat summation is only
a general indicator of regional temperature, it
provides a more useful view than the limited
temperature data from one or two available
weather stations. Temperature—climate in
general—can vary over distances of a few
hundred feet or less, so that temperature
measurements at one or two locations mean
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little within a regional context. Under these
conditions, DAYMET heat summation data
provides as good a measure of regional
conditions as is available.

Examination of DAYMET data indicates
that most of the proposed viticultural area—
mountain slopes and valley floor alike—lies
within Region III, defined as the range of
3,000 to 3,500 degree days. Only a small area
of the valley floor in the proposed
viticultural district—east of the restriction in
the valley formed by the ridge just west of
the mouth of Dutch Henry Creek—Ilies within
low region IV. The difference is well within
the limits of accuracy of the data, indicating
that the entire proposed viticultural area has
a similar temperature profile. Farther south,
valley floor vineyards are exposed to
significantly different temperature conditions
than those in the hills; in the Calistoga
region, valley floor and hills appear to be part
of a single climatic regime. This regime is
characterized by hot days and cool nights,
conditions ideal for a combination of
ripening grapes but maintaining good acid
balance.

One of the long-standing climatic
assumptions in the Napa Valley is that
Calistoga has the highest temperatures of any
location within the valley. Temperature data
and anecdotal evidence, however, dispute
this assumption, both indicating that the
hottest part of the valley is a small region just
west closer of Bale Lane. Hottest average
temperatures in August (over the 18 year
period from 1980 ton 1997) occur from Stags
Leap District to south of Dutch Henry
Canyon, along the base of the Vaca
Mountains.

The Calistoga AVA is cooled by air
currents drawn in from the Russian River
through the northwestern corner of the
mountain heights. These are drawn in to
replace hot air rising from the valley,
currents that used to support sailplanes
headquartered at the Gliderport at Calistoga.
In addition, cooling breezes flow down the
slopes of both the Vaca and Mayacamas
Mountains in the later afternoon. Daytime
peak temperatures reach about 100 degrees at
mid-day. The heated air rises by convection,
drawing in cooler air form the Russian River,
the breezes continuing after sunset, cooling
the valley floor to about 65 degrees. Further
cooling occurs, on fog free nights, driven by
cool air moving downslope from the
mountains providing additional cooling of 12
to 15 degrees.

Minimum nighttime temperatures often
average about 50 degrees, giving a diurnal
temperature range that sometimes is greater
than 50 degrees. Vintners in the proposed
viticultural areas hold that this large diurnal
variation is one of the main influences on the
character of wines from the region. The hot
daytime temperatures provide color and big
berry fruit, while the cool nights provide
good acid balance for structure and develop
power in the wines. The character of wines
in the southeastern-most corner of the
proposed viticultural district, south of the
“Sterling Hill”” between Maple and Dunaweal
Lanes is somewhat softer due to higher
nighttime temperatures.

In its southern and central portions, the
Napa Valley trends northwest-southeast, with

slopes facing mainly northeast and
southwest, modified by the drainages that cut
the slopes that add diversity to the aspect
presented by vineyards to the sun. In its
northern portions, however, the trend of the
valley is closer to west-east, with the major
slopes facing just east of north (in the
Mayacamas Mountains) and just west of
south (in the Vaca Mountains). A slope
aspect map indicates also that the valley floor
has very little flat ground, most of it reflects
the slopes of alluvial fans, gentle on the north
(such as at Dutch Henry Canyon) and steeper
on the south. Slope aspect and exposure to
the sun in the Calistoga region thus is quite
distinct from that in any other AVA within
the Napa Valley region.

Rainfall in the Calistoga region is typically
higher than elsewhere in the area, with the
highest rainfall recorded just outside the
northern perimeter of the proposed
viticultural area, on Mount St. Helena.
Precipitation is highest in the mountains, up
to 60 plus inches per year, and lowest in the
valley, but year-to-year variation is large, as
it is elsewhere in the Napa Valley region.
DAYMET data for the years 1990 to 1997
indicate that precipitation ranged from just
over 20 inches to over 55 inches on the valley
floor, and from about 25 inches to over 65
inches in the surrounding mountains.
Measures of average rainfall thus have little
meaning.

II. Notice No. 36

On March 31, 2005, TTB published in
the Federal Register (70 FR 16451) as
Notice No. 36 a notice of proposed
rulemaking regarding the establishment
of a “Calistoga” viticultural area. In that
notice, we requested comments from all
interested persons by May 31, 2005.
TTB received two brief comments
regarding Notice No. 36 before the close
of the comment period. Both comments
fully supported the establishment of the
Calistoga viticultural area.

After the close of the comment period,
we received representations on behalf of
two entities opposing the establishment
of the Calistoga viticultural area as
proposed because the brand names used
by these entities contain the name
“Calistoga” and, upon establishment of
the Calistoga viticultural area, a brand
name that included the “Calistoga”
name could be used on a label only if
the wine in the bottle met the
appellation of origin requirements for
that viticultural area, or the brand name
were used on certificates of label
approval issued prior to July 7, 1986,
and met the conditions under the
§4.39(i)(2) “grandfather” provision.
Both indicated that, under their existing
business practices, their wines would
not meet the appellation of origin
requirements for use of the Calistoga
viticultural area name on their wine
labels and that, additionally, neither
would meet the conditions of the
“grandfather” provision. The two

entities in question are Calistoga
Partners, L.P., d.b.a. Calistoga Cellars,
and Chateau Calistoga LLC, which uses
“Calistoga Estate” as its trade name, and
they are referred to in this preamble as
“Calistoga Cellars” and ‘“‘Calistoga
Estate,” respectively.

In a written submission to TTB,
representatives of Calistoga Cellars
expressed opposition to the
establishment of the Calistoga
viticultural area due to the impact the
establishment of an area named
“Calistoga” would have on the winery
and its existing wine labels. In
particular, Calistoga Cellars noted that it
has been using the “Calistoga Cellars”
name on wine labels since 1998. The
letter also stated that Calistoga Cellars
had invested millions of dollars and
years of effort in building the trade
name, trademark, and brand name
“Calistoga Cellars,” and that losing the
use of the name or being restricted in its
use would materially impact the winery.
According to the letter, Calistoga Cellars
produced about 8,500 cases of wine a
year and sold in about 10 states. As to
the merits of a “Calistoga” viticultural
area, Calistoga Cellars argued that the
term ‘‘Calistoga’ is most often
associated with the town of Calistoga
and that the town is known as a tourist
destination rather than a specific
viticultural area.

For these reasons, Calistoga Cellars
requested that TTB: (1) Reopen the
public comment period to allow it and
others to provide additional comment
on alternative solutions that would
protect Calistoga brand names; (2)
exempt Calistoga Cellars from any
restrictive consequences resulting from
the establishment of the Calistoga
viticultural area, by providing a specific
“grandfather” provision for that brand
name; (3) delay approval of the
viticultural area until an industry-wide
solution is implemented to protect
Calistoga Cellars; or (4) allow Calistoga
Cellars to continue to use its existing
labels with a TTB-approved notice on
the back label.

Also in a written submission to TTB,
representatives of Calistoga Estate
opposed the establishment of the
Calistoga viticultural area. According to
the letter, in 2005 Chateau Calistoga
LLC purchased a small estate in the
Calistoga area which had no vineyards
of its own. The Calistoga Estate wines
were made under contract with another
winery, Adler Fels in Santa Rosa,
California, and produced with grapes
from the Napa Region, but not
necessarily from the Calistoga region.
This commenter stated that Calistoga
Estate had spent thousands of dollars
and a considerable amount of time
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building its brand name, selling the
wine in six states and the District of
Columbia and planned to add two
additional states, and urged that TTB
consider some relief for that brand
name.

II1. Notice No. 77

On November 20, 2007, TTB
published in the Federal Register (72
FR 65256) as Notice No. 77 a new
proposal for the establishment of the
Calistoga viticultural area for public
comment. This new proposal included a
limited ““grandfather” protection for
some brand names, as explained later in
this preamble.

In Notice No. 77, TTB stated that the
original petition included sufficient
evidence of the viticultural
distinctiveness of the Calistoga area and
that there was a substantial basis for the
establishment of the Calistoga
viticultural area. At the same time,
while distinctive from surrounding
areas, the Calistoga area nevertheless
retains common characteristics with the
Napa Valley appellation. We also noted
that, consistent with previous practice,
we had considered alternative names as
a means of resolving conflicts between
existing labels and the “Calistoga”
viticultural area name. For example, the
“Oak Knoll District of Napa Valley”
viticultural area (T.D. TTB-9, 69 FR
8562) and the “Diamond Mountain
District” viticultural area (T.D. ATF—
456, 66 FR 29698) were established after
resolving such conflicts, resulting in
viticultural area names that were
modifications of those originally
proposed by the petitioners. The
petition to establish the “Oak Knoll
District of Napa Valley” viticultural area
originally proposed the name “Oak
Knoll District”. The petition to establish
the “Diamond Mountain District”
viticultural area originally proposed the
name ‘“‘Diamond Mountain” for the
viticultural area. In these and similar
cases, TTB or its predecessor agency
found that name evidence supported the
use of the modified names, that the
modified names were associated with
the proposed viticultural area
boundaries, and that their use reduced
potential consumer confusion with
long-standing existing labels. In the
cases of Oak Knoll District of Napa
Valley and Diamond Mountain District,
the petitioners also agreed to the
modifications of the viticultural area
names.

Notice No. 77 explained that, in the
case at hand, the petitioners and
commenters to Notice No. 36 did not
suggest any modification to the
proposed name that would resolve
conflicts between existing brand names

and the “Calistoga” viticultural area
name. (We also note that the evidence
submitted with the original petition did
include historical information that the
term ‘“District” was associated with the
Calistoga area. Nevertheless, while not
determinative of the appropriateness of
the name, the petitioner did not believe
that a modifier in the name such as
“district” was appropriate.) Moreover,
TTB had not found any potential name
modifications that would be acceptable
alternative names for the proposed
“Calistoga” viticultural area. TTB had
carefully considered the evidence
submitted in support of the Calistoga
viticultural area petition and had
concluded that the term “Calistoga”
alone is a specific, not generic,
descriptive name that is clearly
associated with Napa Valley viticulture.
Accordingly, TTB acknowledged in
Notice No. 77 that the term “Calistoga”
alone would have viticultural
significance. Therefore, under § 4.39(i),
even if the name of the viticultural area
were ‘“‘Calistoga District,” a wine
containing the term “Calistoga” in the
brand name would still have to meet the
appellation of origin requirements for
the viticultural area (unless the brand
name were subject to the exception in
§4.39(i)(2)).

In Notice No. 77, we stated that the
evidence submitted by the petitioners
indicates that designation of the
Calistoga viticultural area would be in
conformity with applicable law and
regulations, and that a delay in the
approval of the “Calistoga” viticultural
area, as suggested by Calistoga Partners,
would not be an appropriate or
responsive resolution. After noting that
the Calistoga case and cases with similar
factual bases involve a fundamental
conflict between two otherwise valid
and appropriate TTB administrative
actions, that is, the approval of labels by
TTB through the issuance of certificates
of label approval (COLAs) and the
subsequent approval of a petitioned-for
AVA, we stated:

However, TTB also believes that Calistoga
Partners has demonstrated a legitimate
interest in not losing the ability to continue
to use its long-held Calistoga Cellars brand
name on its wines in the same way it has
been using this name. We believe it is
desirable to find a solution that will address
the legitimate interests of both the Calistoga
petitioners, who have an interest in gaining
formal recognition of a viticulturally
significant area and name, and vintners who
have an interest in retaining the use of long-
held brand names. We also believe, as a
fundamental tenet of administrative practice,
that it is preferable to avoid, whenever
possible, a situation in which one otherwise
proper administrative action (issuance of a
certificate of label approval in this case) is

restricted by a subsequent, valid
administrative action (establishment of a
viticultural area). And perhaps more
importantly, where a conflict arises between
a proposed AVA name and an established
brand name, we do not believe that, in the
context of the labeling provisions of the FAA
Act, it is an appropriate government role to
make choices between competing
commercial interests, if such choices can be
avoided.

As aresult, we proposed regulatory
text that would address the concerns of
Calistoga Partners, L.P., and its
continued use of the brand name
“Calistoga Cellars.” Specifically, the
proposal would allow for the continued
use of a brand name containing the
word “Calistoga” on a label for wine not
meeting the appellation of origin
requirements of 27 CFR 4.25 for the
established Calistoga viticultural area if
(1) the appropriate TTB officer finds
that the brand name has been in actual
commercial use for a significant period
of time under one or more existing
certificates of label approval that were
issued under 27 CFR part 4 before
March 31, 2005; and (2) the wine is
labeled with information that the
appropriate TTB officer finds to be
sufficient to dispel the impression that
the use of “Calistoga” in the brand name
conforms to the appellation of origin
requirements of 27 CFR 4.25. The notice
noted that the proposed grandfather
provision would not apply to a brand
name that was first used in a certificate
of label approval issued on or after
March 31, 2005, the date that Notice No.
36 was published in the Federal
Register originally proposing the
establishment of the Calistoga
viticultural area. This “grandfather”
protection as proposed would not
extend to the use of the name “Calistoga
Estate” because that name was first
submitted to TTB in connection with a
label approval in July 2005, that is, after
publication in the Federal Register of
Notice No. 36.

In Notice No. 77 we invited comments
on the “grandfather” provision, on the
period of time that a label should be in
actual commercial use for that use to be
deemed “significant,” on the type of
dispelling information that would be
sufficient to prevent consumers from
being misled as to the origin of the
grapes used to produce the wine, on the
appropriate type size and location on
the wine label of such dispelling
information, and on other alternatives.

The comment period for Notice No.
77 was originally scheduled to end on
December 20, 2007. TTB received
multiple requests to extend the
comment period. In consideration of the
requests and in light of the impact that
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the approval of the proposed viticultural
area and grandfather provision would
have on wine labels, we published
Notice No. 79 on December 17, 2007 (72
FR 71289), extending the comment
period through March 20, 2008.

IV. Overview of Comments Received in
Response to Notice No. 77

TTB received over 1,350 comments in
response to Notice No. 77. Of these,
approximately 1,160 were variations of
form letters and postcards, submitted by
mail and e-mail. The remaining written
comments were received from
individuals, wine consumers, wine
distributors, winegrape growers,
wineries, interest groups, business and
trade organizations, and local, State and
Federal Government representatives.
Nearly all of these comments focused on
the proposed grandfather provision for
some labels and the “dispelling”
information statement (referred to by
many as the “disclaimer”) that was
proposed as a condition for use of the
grandfather provision.

A number of the comments we
received in response to Notice No. 77
also included commentary on Notice
No. 78, which also was published in the
Federal Register (72 FR 65261) on
November 20, 2007. Notice No. 78
primarily involved proposed
amendments to the TTB regulations
regarding the establishment of
viticultural areas in general, including a
new grandfather concept for § 4.39(i).
Comments that relate to proposals in
Notice No. 78 are outside the scope of
this rulemaking and will be addressed
in a separate rulemaking action specific
to Notice No. 78.

During the public comment period for
Notice No. 77, TTB also met with
attorneys representing Calistoga Cellars
at their request. TTB included a
summary of that meeting with the
comments we received on Notice No. 77
that are posted on the Regulations.gov
Web site (http://www.regulations.gov),
and the points raised on behalf of
Calistoga Cellars in that meeting are
included where applicable in the
following discussion.

The following discussion focuses on
the commenters’ positions on the
establishment of the Calistoga American
viticultural area (AVA) as a general
proposition and on the grandfather
provision in the proposed regulatory
text (referred to herein as the ‘“Notice
No. 77 grandfather provision”). Some
commenter totals are given as
approximations, because some
commenters might fall within more than
one of these general categories. A more
detailed discussion of the comments on

these two issues follows this category
breakdown discussion.

e Form letters and postcards. As
mentioned above, we received over
1,160 comments that were variations of
form letters and postcards, nearly all of
which were submitted through a group
called “Stand Up for the Little Guy,” an
interest group supporting Calistoga
Cellars. The form letter asks TTB to
“sustain TTB Notice #77” as it “‘strikes
a balance between the desire for a
regional competitive advantage by
designating the new Calistoga AVA and
the due process right of a small winery.”
It states that ““Calistoga Cellars has spent
over 10 years building a successful
brand with customers throughout the
country,” that the winery has “already
agreed to more stringent labeling
language,” and that it is “wrong for
large, corporate wineries to use the AVA
process to threaten the livelihood of a
small winery such as Calistoga Cellars.”
The form postcard language is similar to
that of the letter.

e Wineries and wine cellars. We
received approximately 60 nonform-
letter comments from representatives of
wineries and wine cellars (other than
the petitioner and representatives of
Calistoga Cellars and Calistoga Estate).
All of these comments opposed the
proposals set forth in Notice No. 77,
without distinguishing between the
establishment issue and the grandfather
issue. The majority of these comments
argued that allowing geographic brand
names to appear on labels of wine that
do not comply with the sourcing
requirements for the use of that
viticultural area on the label will
mislead and confuse consumers, and
will undermine the integrity of the
viticultural area. Many of these
comments also noted that a disclaimer
on a back label of a wine will not dispel
consumer misperception of the origin of
the wine. Several of the commenters
suggest that the affected wineries should
have known better than to have selected
geographic brand names, like Calistoga,
and that the proposal serves to harm
those in the industry who have played
by the rules when selecting their brand
names.

e Business interests and trade groups.
We received approximately 25
comments from interest groups and
wine trade organizations, including the
Calistoga Chamber of Commerce, the
Napa Chamber of Commerce, Napa
Valley Vintners, the Wine Institute,
Sonoma County Vintners, Oregon
Winegrowers Association, Appellations
St. Helena, Family Winemakers of
California, Napa County Farm Bureau,
Winegrowers of Napa Valley, Lodi
District Grape Growers Association,

Wine America, California Farm Bureau
Federation, Paso Robles AVA
Committee, California Association of
Winegrape Growers, Washington Wine
Institute, Walla Walla Valley Wine
Alliance, Stags Leap District
Winegrowers Association, Santa Cruz
Mountains Winegrowers Association,
and the Washington Wine Group (self-
described as a public agency
“empowered to speak for the
Washington wine industry’’). Many of
these groups explicitly or implicitly
supported the establishment of the
Calistoga AVA in their comments,
although all of the comments from these
groups also expressed opposition to
Notice No. 77. Many argued that the
Notice No. 77 grandfather provision
would have the effect of confusing and
misleading consumers and undermining
the integrity of the AVA system and the
global competitiveness of American
wines. Napa Valley Vintners (NVV)
suggests that existing labels using the
term ““Calistoga” in the brand name
should be prohibited from continued
use because, along with being
misleading, they were “mistakenly
issued.” In addition, the NVV states that
the proposed grandfathering of
“Calistoga” brand names is
incompatible with U.S. international
obligations pursuant to Article 23 of the
Agreement on Trade-Related Aspects of
Intellectual Property Rights (TRIPS).

e Members of Congress. We received
a number of letters from members of the
United States Congress. Several
forwarded letters from constituents
supporting Notice No. 77 (constituents
included owners and investors in
Calistoga Cellars). One Senator voiced
support for Notice No. 77, expressing
concern that ““a large wine industry
group could use the AVA process to
threaten the livelihood and survival of
one vineyard,” and asking that “full and
fair consideration” be given to the
concerns raised by Calistoga Cellars.
Similar views were expressed in letters
submitted by other Members of
Congress. Another Senator also wrote on
behalf of Calistoga Cellars, stating that,
while he recognized the legitimate
needs of consumers to better identify
wines they purchase and vintners’
desires to better describe their wines’
origins, he encouraged TTB to
“continue to fully take into account
businesses like Calistoga Cellars, which
have made significant commercial
investments over a period of time.”

One Senator submitted four letters in
opposition to Notice No. 77. In
referencing both Notice Nos. 77 and 78,
the Senator stated that “the changes
being proposed do not improve the
identification and labeling requirement
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of wine products nor do they protect the
consumer.” The Senator further stated
the proposed rules are “contrary to U.S.
international obligations and out of step
with international wine industry
standards for recognition of wine
regions”’, and that the grandfather
provision in Notice No. 77 does not
comply with the regulatory standards of
the AVA system for grape content and
geographic origin. TTB also received a
letter signed by 61 members of the
United States Congress expressing
support for the existing AVA regulations
and “‘grave concern’’ over Notice Nos.
77 and 78, “which would significantly
and detrimentally alter the American
Viticultural Area (AVA) system.” Two
of the cosigners subsequently submitted
a separate letter expressing the same
viewpoint.

e State and local governments. We
received comments from five State and
local government representatives. A
California State Senator submitted a
resolution passed unanimously by the
California State Legislature requesting
TTB to withdraw Notice Nos. 77 and 78
and to move forward with the
“uncompromised recognition” of the
Calistoga AVA as originally petitioned
for. The Mayor of the City of Paso
Robles wrote in opposition to the Notice
No. 77 grandfather provision, as did the
City Manager for the City of Calistoga,
the Napa County Agricultural
Commissioner, and the Chair of the
Napa County Board of Supervisors, who
also expressed support for the
establishment of the petitioned-for
Calistoga AVA. The comment from the
Napa County Board of Supervisors
included a resolution passed by that
body endorsing the Calistoga AVA
petition and objecting to the Notice No.
77 proposals. These State and local
government commenters raised
concerns over potential negative
economic consequences of the proposal,
misleading and deceptive labels,
diluting public confidence in domestic
wine products, potential conflicts with
the provisions of international
agreements and with trademark laws,
the integrity of the American wine
industry domestically and
internationally, and the devaluing of the
Calistoga name.

e Other businesses. Approximately
twenty comments were received from
submitters identifying themselves in
occupations relating to wine publishing
and education, hotel operations, and
wine importation, marketing,
promotion, retail sales and distribution.
Others identified themselves with Napa
area businesses, such as the Napa
Community Bank and Chardonnay Golf
Club. One comment was received from

Compliance Service of America, whose
services include the preparation and
filing of AVA petitions. With the
exception of the latter, all of these
commenters oppose the provisions of
Notice No. 77. Generally, these
commenters cited concerns about
misleading wine labels that confuse
consumers and about disclaimers
hidden on the back labels that would
not be read by a consumer before
purchase at retail, from a wine list in a
restaurant, or when using the internet.
Some argued that such labels will
undermine the integrity of American
wine and the credibility of the AVA
system. The comment from Compliance
Service of America supports all of the
proposals set forth in Notice No. 77 and
cites examples of how conflicts between
viticultural area names and brand
names may legitimately arise.

o Calistoga Cellars. Five comments
were submitted by representatives of
Calistoga Cellars. The general partners
of Calistoga Cellars provided specific
information about that winery’s
operations, similar to information
submitted in response to Notice No. 36
described above, including a list of
existing certificates of label approval,
specific sourcing information for grapes
used in Calistoga Cellars wine, and an
explanation of the “impediments to
sourcing grapes in the proposed
Calistoga AVA.” One comment
reiterated the winery’s position that it
would be unable to find grapes of
appropriate quality and quantity for its
winery operations. For example, they
asserted that the winery has found no
source of Sauvignon Blanc grapes,
Zinfandel grapes, or Cabernet
Sauvignon grapes in the Calistoga
viticultural area equal to or superior to
its current sources. Further, they stated
that, if required to source grapes only
from the Calistoga AVA, the winery
would suffer a “devastating financial
impact” and the quality of its wines
would suffer. According to that letter,
Calistoga Cellars sold approximately
10,000 cases of wine in 2006 and 2007,
an increase from approximately 8,000
cases in 2005. Further, Calistoga Cellars
had continued to build its national
brand by increasing the number of
States into which it was distributed to
35.

e Calistoga Estate. Eight comments
were received from submitters
describing themselves as owners,
investors, partners, or attorneys of
Calistoga Estate. One commenter
specifically opposed the establishment
of the Calistoga viticultural area. Others
opposed excluding Calistoga Estate from
the Notice No. 77 grandfather provision,
pointing out that the grandfather

provision applies only to labels in
commercial use as of March 31, 2005,
whereas Calistoga Estate received its
first label approval in July 2005. They
argued that the proposed provisions
would be arbitrary and capricious, serve
no public policy purpose, and constitute
an improper taking of their property
(brand). Further, the commenters
asserted that the winery has spent
considerable time and money
establishing the brand name
(distributing in 10 States, adding 3 more
in January 2008), and that for the winery
to “have to change our name at this time
would be devastating.” They asserted
that the Notice No. 77 proposals, if
adopted, would also harm the
wholesalers, brokers, retailers, and food
establishments handling Calistoga Estate
wines. They suggested that TTB should
have notified the winery about the
potential AVA name conflict when the
Calistoga Estate labels were submitted
for approval.

e The petitioner. The original
petitioner for the Calistoga AVA,
submitted two comments, both
opposing the Notice No. 77 grandfather
provision. He argued that the provision
would “greatly weaken American
consumers’ confidence in American
wine labels,” that the proposed
regulations would conflict with
international agreements and may cause
the European Union and Japan to
prohibit importation of wine from the
United States bearing a viticultural area
designation, and that the proposals
conflict with current TTB publications
and regulations. He also argued that the
proposals would benefit “‘illegitimate
economic interests of one owner of a
misdescriptive Calistoga brand name
over the legitimate economic interests of
the wine industry for the entire
Calistoga region and the veracity of the
Calistoga name.”

e Concerned citizens and
“unaffiliated” commenters. The
remaining commenters, approximately
50, either described themselves as
“concerned citizens” or did not
designate a particular affiliation. One of
these comments supported the position
of Calistoga Estate and asked that the
date by which labels could be
considered for the Notice No. 77
grandfather provision be changed to
accommodate that winery’s labels.
Seven of the approximately 50
comments supported the position of
Calistoga Cellars, most citing concern
over abuses of the policy process by
“large corporations” and
anticompetitive practices that harm
“small, independent businesses,” while
one argued that not sustaining Notice
No. 77 would “constitute an ex post
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facto taking of Calistoga Cellars’ name
without just compensation.” The
remaining comments opposed Notice
No. 77, suggesting that it would allow
misleading labels, would violate the
intent of, and would be contradictory to,
the stated objectives of the AVA process
and would support deceptive brand
names. Many commenters opposed a
provision they describe as contrary to
“truth in labeling,”” and considered
disclaimers on back labels to be
ineffectual in conveying information to
consumers buying wine at a restaurant,
at retail, or through the Internet.

V. Comments on the Establishment of
the Calistoga Viticultural Area

Twenty-eight commenters stated
support for the establishment of the
Calistoga viticultural area. Many others
indirectly expressed support for or
opposition to the establishment of the
AVA, conditioned on other issues, such
as the Notice No. 77 grandfather
provision. A few commenters who
supported the establishment of the
viticultural area said that it would
enhance the distinct character of the
Calistoga region and protect consumers
who rely on the meaning and value of
the Calistoga name. A representative of
Jericho Canyon Vineyard wrote that the
Calistoga appellation would enable
consumers to ‘“‘identify characteristics
that make Calistoga wines unique.” A
Jax Vineyards representative stated that
“[w]hen we purchased our vineyard in
1996, we specifically chose Calistoga for
its unique weather conditions and
specific soil content ideal for Cabernet
Sauvignon,” and that the proposed
Calistoga viticultural area is distinct
from the viticultural area next to it. That
commenter argued that she should be
able to promote the fact that her wines
come from Calistoga. Napa Valley
Vintners also provided numerous
references in support of the petitioners’
evidence showing that the Calistoga area
is recognized as an area of viticultural
significance and has been associated
with the “Calistoga” name.

Three commenters offered several
arguments against the establishment of
the proposed viticultural area, including
questioning the proposed name and
boundaries. Two commenters suggested
that Calistoga is not known for wine, but
rather for tourism, hot springs, and
mineral water. One asserted that there
“has not been any clear connection with
that name and wine produced in the
Napa Valley, or for that matter in and
near the city of Calistoga.” Another
opined that “suggesting an AVA is
confusing in that Calistoga is not the
major wine ‘player’ that is suggested by
an AVA designation.” Two commenters

expressed opposition to the proposed
viticultural area boundaries because of
the relationship between those
boundaries and political (e.g., county or
city) boundaries in the area. One
commenter specifically objected to the
use of the county line as the proposed
AVA boundary “as if the characteristics
of the soil and climate respected
political divisions”. This commenter
argued that those with Calistoga as their
legal address should be allowed to use
the name on their wines.

Two commenters, one an investor in
the Calistoga Estate winery and the
other an attorney writing on behalf of
that winery, questioned the proposed
viticultural area boundaries because the
boundaries do not include all of the city
of Calistoga. The latter commenter
asserted that, because the proposed
viticultural area boundaries and the city
boundaries do not perfectly correspond,
using the “Calistoga” name for the
viticultural area would cause confusion
between that Calistoga viticultural area
and the city of Calistoga. He stated that,
“because many consumers know the
city of Calistoga, they almost certainly
will believe that wine bearing a
Calistoga AVA originated in the city of
Calistoga.” In addition, he pointed out
that some parts of the city of Calistoga
are within a different viticultural area,
the Diamond Mountain District
viticultural area and that, in some cases,
“consumers would confront wines that
bear Calistoga, California as the
mandatory name and address
information on the label, but
confusingly bear the Diamond Mountain
District AVA on the label.”
Additionally, some wineries that are not
within the Calistoga city limits would
be in the Calistoga viticultural area. This
commenter also argued that the
proposed AVA would include areas
even outside of the city of Calistoga’s
“unincorporated Planning Area,” which
would “sweep in far more area than the
city itself,”” and that consumers could be
confused by areas in the AVA that are
outside of the planning area. The
commenter suggested for the reasons
above that the name “Calistoga” for the
viticultural area would be misleading
unless further qualified, for example, by
modifying the name to ““Calistoga
District.”

Another commenter stated that TTB
should expand the boundaries of the
proposed viticultural area to
accommodate the vineyards used by
Calistoga Cellars.

TTB Response

After carefully considering the
evidence submitted in support of the
petition and the comments received in

response to Notice No. 77, TTB
continues to believe that the evidence
submitted supports the establishment of
the “Calistoga” viticultural area, with
the boundaries as the petition describes
and as set forth in the proposed
regulatory text. We find that there is
sufficient evidence that the proposed
viticultural area boundaries are
associated with both a name and a set
of geographical features (climate, soils,
elevation, and physical features) that are
common to the designated region and
that distinguish it from other areas.
None of the commenters opposing the
proposed boundaries has submitted
evidence to undermine this finding.
Much of the Calistoga boundary reflects
the boundaries of existing AVAs, and
the record in those rulemakings
supports those boundaries, including
the political boundary of the county line
to which one commenter objected.
Moreover, none of these commenters
has specifically proposed new, more
appropriate boundaries, other than to
say that the boundaries should or
should not reflect political boundaries
or that the boundaries should include
other vineyards or wineries. None of
these commenters has provided
evidence to show that the viticultural
area geographic features coincide with,
or vary from, the relevant political
boundaries such as a county line. We
have in the past considered, and will
continue to consider, any petition to
amend the boundaries of an established
viticultural area, so long as that petition
contains sufficient name and
geographical features evidence to
support such an amendment. The points
made by these commenters do not meet
this evidentiary standard and, therefore,
we find no basis at this time for
modifying the boundary proposed for
the Calistoga viticultural area.

We disagree with those commenters
who suggested that there is, or should
be, a relationship between the legal
address of a business, in this case a
winery, and the viticultural area
designation of a wine. Under the TTB
regulations at 27 CFR 4.32(b)(1) and
4.35(a) there is only one specification
for name and address that is mandatory
on a label for American wine: The
words “bottled by” or “packed by”’
followed by the name of the packer or
bottler of the wine and the place where
the wine is bottled or packed. (Wine
labels may also bear, as optional
statements under certain conditions,
address information corresponding to
the place the wine was produced,
blended, or cellared.) Therefore, it is not
uncommon or inappropriate for a wine
label that bears a viticultural area name
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to also bear address information that
does not correspond to that viticultural
area. The same result might arise from
wines that bear a county or state name
as an appellation of origin due to the
fact the product may be bottled outside
of the county or State.

With regard to the viticultural area
name, the evidence clearly establishes
that “Calistoga” is a name that is locally
and regionally known and that the term
“Calistoga” by itself has been associated
historically with viticulture, specifically
Napa Valley viticulture. As noted above,
in the preamble to Notice No. 77, we
discussed in detail possible
modifications to the name of the
viticultural area, including the addition
of the word ““District” (making the
viticultural area name “Calistoga
District”). The evidence submitted with
the viticultural area petition as outlined
earlier in this final rule under “Name
Evidence” supported a finding that the
term ‘‘Calistoga’ alone is a specific
reference to an area associated with
viticulture and therefore would be a
term of viticultural significance
regardless of other words that might be
included in the viticultural area name
such as “District”. As to whether the
name was underinclusive by not
including other areas also known by the
term Calistoga, such as all of the city of
Calistoga, TTB’s establishment of an
AVA does not mean that there can be no
area outside of the established AVA
boundaries also known by that term.
This is consistent with the past practice
of TTB and its predecessor in
establishing AVAs (e.g., Snake River
Valley, T.D. TTB-59, 72 FR.10602 (Mar.
9, 2007) and Niagara Escarpment, T.D.
TTB-33, 70 FR 53300 (Sept. 8, 2005)).
In response to the comment that the
AVA includes areas not included in the
“unincorporated Planning Area,” TTB
does not believe that a map designed to
reflect planning authority defines the
extent of this area’s name. Furthermore,
the commenter was satisfied with
calling the area ““Calistoga District,”
which suggests that the term “Calistoga”
in connection with the proposed area
was acceptable.

VI. Comments on the Notice No. 77
Grandfather Provision

Whether Another Grandfather Provision
Is Appropriate

As noted earlier, TTB received
approximately 1,160 variations of a form
letter and postcard supporting the
Notice No. 77 grandfather provision.
The vast majority of these comments,
along with another 15 written comments
supporting the position of Calistoga
Cellars, focused primarily on the

expected effect of the grandfather
provision (that is, the protection of a
“small winery”’ or “‘a small investor” or
“individual business owners” in the
face of actions by ““large, corporate
wineries” or “the large wine industry
group, the Napa Valley Vintners”) and
the hardship that the winery would
otherwise face.

As noted above, several Members of
Congress commented in support of
Notice No. 77. The comment of one
Senator provided a concise summary of
many of the comments in favor of
Notice No. 77, saying that it “struck the
appropriate balance” and that, without
the grandfather provision, the
establishment of the Calistoga AVA
“would have a devastating impact on
Calistoga Cellars, forcing this small
company to lose its investment and the
brand name the company spent over 10
years building.” One Senator expressed
concern about opposition to the
grandfather provision by Napa Valley
Vintners, stating that he was “troubled
that a large wine industry group could
use the AVA process to threaten the
livelihood and survival of one small
vineyard” and that “the AVA process
should not be used as a tool to eliminate
competition in the marketplace.”

A comment submitted by one of the
general partners of Calistoga Cellars
further argued that the existing
grandfather provision of 27 CFR 4.39(i),
which applies to brand names in
commercial use prior to July 7, 1986, is
“fundamentally unfair” because it
“requires all owners of brand names
containing a geographical term of
viticultural significance used under
certificates of label approval approved
after July 7, 1986 * * * to change their
business plan, marketing strategy and
grape sources immediately upon the
creation of a new AVA incorporating
such geographic term, no matter how
long such * * * COLA has been in
use.” The commenter went on to state
that a “brand owner may have chosen
a name without any knowledge of its
(potential) geographic significance” and
that “brand owners should have some
assurance that their geographic brand
name, perhaps used for years, will not
be canceled by a newly created AVA.”
Finally, he argued that, if the Calistoga
region were such a noted viticultural
area for over 100 years, those concerned
about protecting the use of its name
would have filed a petition for
establishment of the Calistoga
viticultural area sooner. He stated that
he believes the “failure to file until 2005
should be taken into consideration
when determining how pre-petition
geographic brand names should be
treated.”

Along the same lines, Compliance
Service of America suggested that
vintners commenting in opposition to
the Notice No. 77 proposals may not
realize that their own brand names hold
the same potential for being limited by
the creation of a viticultural area. The
commenter gave as an example the Eola
Hills viticultural area proposal,
asserting that the winery that developed
the viticultural significance of the
region found that a petition had been
submitted for the establishment of the
viticultural area which would have
caused the Eola Hills winery to lose the
right to use its brand name on wines
made with grapes sourced from outside
the proposed viticultural area
boundaries. The resolution was a
modification of the proposed
viticultural area name and of the term
designated as viticulturally significant,
which were agreed to by the petitioners
and label holder. This commenter went
on to note, with regard to the Calistoga
viticultural area, that the “history of the
Calistoga name does not support the
argument that it had so much
viticultural significance that the equities
favor the AVA name over the brand
name.”

Out of the 184 nonform-letter
comments, 110 specifically addressed
the Notice No. 77 grandfather provision,
99 of which expressed opposition to it.
Many of these commenters asserted that,
because the TTB regulations have
included a grandfather provision since
1986, at 27 CFR 4.39(i)(2), which
prohibits the use of brand names on
labels unless those labels were approved
on certificates of label approval issued
prior to July 7, 1986, Calistoga Cellars
should have known better than to use a
brand name containing a geographic
name, should have been aware that they
could lose the use of their brand name,
and “did not do their due diligence in
choosing the name.” One commenter, a
winery owner, recalled attending
numerous seminars and reading
information regarding geographic brand
names and, after “‘doing his homework”
decided against using a geographic
brand name for his winery. Another
commenter stated that “responsible
vintners know the risk in choosing to
name a winery after a township or
geographic region (of potential conflict
with future AVA designations) and the
benefits (immediate brand
recognition).”

Napa Valley Vintners (NVV) argued
that TTB’s approval of the labels bearing
a “Calistoga” brand name was done so
contrary to TTB guidance regarding
geographic brand names appearing in
the Beverage Alcohol Manual for Wine
(BAM). NVV pointed out that the BAM
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states that ““[i]f the brand name includes
the name of a geographic area that
actually exists and is described in at
least two reference materials as a grape
growing area, the wine cannot be
labeled with such a brand name.” The
NVYV included in its comment a number
of references to the Calistoga area
appearing in wine-related publications
and, based upon those references,
asserted that the COLAs issued for
labels bearing the “Calistoga’ brand
names were mistakenly issued as
Calistoga was a clearly established term
of viticultural significance appearing in
multiple reference sources at the time of
the approval. Further, the NVV pointed
to the TTB regulations in 27 CFR part
13 setting forth procedures by which
specific COLAs may be revoked as the
appropriate means for addressing labels
that TTB may have erroneously
approved.

TTB Response

As noted above, in the preamble of
Notice No. 77 TTB set forth the reasons
why we proposed the step of including
a limited grandfather provision in the
proposed regulatory text. We explained
that we recognized in the Calistoga case
a rare instance in which a conflict
between approved COLAs and the
approval of a petitioned-for AVA hinged
upon a specific term of viticultural
significance in such a way that an
appropriate compromise between the
affected parties regarding the term could
not be reached. We believe that the
comments that attempt to define the
equities in this case by portraying the
different parties as “large” or “small”,
or that describe the Notice No. 77
proposal as “protecting” one entity over
another, raise points that are not
germane to the fundamental issue that
Notice No. 77 addressed.

The present rulemaking raised the
question of what to do about viticultural
area petitions that are received long
after the issuance in 1986 of § 4.39(i) on
the use of geographical brand names of
viticultural significance where the
petition proposes a name that results in
a conflict with a brand name first used
on an approved COLA not covered by
the grandfather provision in § 4.39(i).
Such a circumstance may occur for
legitimate reasons because exact terms
of viticultural significance are not
always universally agreed upon, and
relevant facts and issues regarding terms
and areas of viticultural significance are
not always brought forward until a
petition is published for rulemaking.
Notice No. 78 addressed this issue in
general terms. In the present
rulemaking, TTB has to resolve it in the
context of the Calistoga name.

We do not agree that, in light of
statements appearing in the BAM, the
COLAs for labels bearing the
“Calistoga” brand names were
mistakenly issued. The BAM was
published as guidance to assist the
industry in understanding the pertinent
regulatory provisions, in this case, those
appearing at § 4.39(i)(3) pertinent to the
use of geographic brand names on wine
labels. As we have noted, that regulation
provides that a name has viticultural
significance when it is the name of a
State or county (or the foreign
equivalent), when approved as a
viticultural area in accordance with the
regulations in 27 CFR part 9, or by a
foreign government, or when found to
have viticultural significance by the
appropriate TTB officer under
§4.39(i)(3). The regulations specifically
provide discretion to the Bureau with
regard to making such determinations.
Regardless of whether TTB or its
predecessor agency should have done
so, the fact remains that, when labels
containing the “Calistoga Cellars” brand
name or the “Calistoga Estate”” brand
name were approved, no specific
determination had been made by TTB
that the name “Calistoga” was
viticulturally significant.

In the past, TTB and its predecessor
agency looked at the proposed names of
the AVAs to determine whether they
would mislead the consumer taking into
account existing brand names (see Stags
Leap, Spring Mountain, Diamond
Mountain, Oak Knoll, etc.). Where the
proposed AVA name did not lead to a
likelihood of confusion, for example
because the proposed name included an
additional word such as ‘“District” or
“Hills” that distinguished it from
another identical name (such as a brand
name), the name was approved.
Alternatively, where the proposed name
would likely lead to confusion, the
assessment turned to alternative names
proposed by the petitioner or
commenters. In the present rulemaking,
neither situation is present. The
proposed name Calistoga would conflict
with the existing brand names and a
satisfactory alternative name has not
been proposed by the petitioner or
commenters nor found by TTB.

Notwithstanding the considerations
noted above, we have concluded for the
reasons set forth below that the
adoption of a specific, limited
grandfather provision would not be
appropriate in this case.

We believe that, consistent with the
purpose behind the labeling provisions
of the FAA Act and existing regulations,
in particular § 4.39(i) which would
preclude the use of a brand name that
does not conform to the requirements

for use of the AVA name, a change that
would permanently affect the
application of § 4.39(i) would not be
warranted in this case. Moreover, a
specific grandfather provision for one
winery is an approach that TTB and its
predecessor have not used in the past.
We believe in this matter that a label
with the proposed disclaimer may not
provide a consumer with adequate
information as to the identity of the
product but rather may result in the
consumer being misled as to the true
origin of the grapes used to produce the
wine. Section 4.39(i) has been in effect
for over 20 years, and its application
and effect have been well understood
over that period of time. That is, when
it cannot be otherwise avoided the
government may make a choice between
competing commercial interests by
requiring existing labels’ compliance
with regulations establishing a new
AVA.

Furthermore, the use of a grandfather
provision would result in the
application of multiple standards for the
use of one name on wine labels, leading
to potential consumer confusion and
thus potentially frustrating the
consumer protection purpose of the
FAA Act labeling provisions. In the
present case, we conclude that it is
preferable as a matter of consumer
protection for “Calistoga” to have only
one meaning and association for
viticultural area purposes. Accordingly,
in this final rule we are not adopting a
grandfather provision in the new §9.209
text, and, as a consequence of this
decision we are not adopting the
proposed conforming amendment to
§4.39().

Whether the Proposed Action Would
Result in a Taking of Property

One commenter suggested, in the
context of Calistoga Estate, that the
proposal would take away the label and
that therefore the brand, as property,
would be taken away by the
government.

TTB Response

We do not agree that applying the
regulations set forth at § 4.39(i)
constitutes a “taking” of property. TTB
and its predecessor agency have long
held that the certificate of label approval
was never intended to convey any type
of proprietary interest to the certificate
holder. Indeed a statement to that effect
was made in T.D. ATF-406 published in
the Federal Register (64 FR 2122) on
January 13, 1999, which set forth the
procedures by which specific COLAs
may be revoked. Moreover, the form
required for use in applying for label
approval, TTB F 5100.31, Application
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for and Certification/Exemption of
Label/Bottle Approval, states, “This
certificate does not constitute trademark
protection.” In addition, we note that
affected wineries may continue to use
the labels in question if they configure
their wines so that at least 85 percent of
the wine is produced from grapes grown
within the Calistoga viticultural area.

We note that a “taking” may occur
under the Fifth Amendment, inter alia,
when the government restricts some of
the owners’ uses of private property
even though the owner is left with a
substantial economic use. Consistent
with the Supreme Court’s decision in
Penn Central Transp. Co. v. New York
City, 438 U.S. 104 (1978), three
considerations may be applied in this
situation to conclude that the
government’s action is not a taking.
First, the nature of the government
action to protect consumers from
misleading labels and to prevent new
conflicting brand names from coming
into use after the establishment of a
viticultural area is sound public policy.
The brand names ‘““Calistoga Cellars”
and ‘““Calistoga Estate” may continue to
be used but simply must be used in a
manner that conforms to the
requirements of § 4.39(i) to ensure that
consumers are not misled. That is, these
brand names must be used in a truthful
manner. See Bronco Wine Co. v. Jolly,
129 Cal.App.4th 988, 29 Cal.Rptr.3d
462, (Cal. Ct. App. 2005), review denied,
2005 Cal LEXIS 9470 (Aug. 24, 2005)
and cert. denied, 546 U.S. 1150 (2006).
Second, the negative economic impact
on the affected brand names is mitigated
by the fact that the government action
leaves significant value in the brand
name when it is used with grapes from
Calistoga, or when the brand name is
sold to a winery for use on wine eligible
for the Calistoga viticultural name, and
the brand name also may gain enhanced
value from the new viticultural area
designation. See Andrus v. Allard, 444
U.S. 51 (1979). Finally, the investment-
back expectations are not derogated
because all affected brand names came
into use after publication of the current
rule in §4.39(i) and the approval of
COLAs by TTB or its predecessor did
not imply that the brand name could be
used in every situation.

Whether Affected Wineries Should Be
Allowed a Time Period To Phase Out
Noncompliant Labels

NVV asserted that it would be
reasonable to allow Calistoga Cellars to
phase out, over a 3-year period, its use
of the Calistoga Cellars brand name on
wine not complying with the
appellation of origin requirements for
the Calistoga viticultural area. NVV

pointed out that a similar sunset
principle was provided for varietal
names and for the implementation of
the original appellation of origin rules
in T.D. ATF-53, 43 FR 37672 (Aug. 23,
1978). An attorney commenting on
behalf of Calistoga Estate also argued
that, should TTB decide to establish an
AVA for the Calistoga area that does not
permit Calistoga Estate to continue
using the Calistoga Estate brand name
on wine produced from grapes
purchased elsewhere in the Napa
Valley, TTB should provide Calistoga
Estate a minimum 3-year phase-out
period to allow the establishment of a
new brand. The commenter argued that
a minimum 3-year transition period
would allow Calistoga Estate to “fully
inform wholesalers, brokers, control
state buyers, retailers and consumers
about its new name, allowing it to
transition the goodwill now associated
with the Calistoga Estate wine to
another brand name.” In addition, the
commenter cited other factors in
support of a 3-year transition period,
including the need to use up existing
label stocks, the need to design new
labels and receive TTB approval of
those labels, and the need to test
consumer acceptance of any new brand
name. The commenter cited other TTB
rulemaking actions that allowed for a
3-year transition period.

TTB Response

We agree with the comments
received, and accordingly we believe
that a 3-year use-up period would be
sufficient and appropriate to transition
the affected brand labels without
unnecessary disruptions or economic
costs. Therefore, we are providing for a
3-year transition period for the affected
brand labels. As pointed out in the
comments, there is agency precedent for
such a transition period. In addition to
the commenter’s reference to the 5-year
transition period for the original
appellation of origin rules, among
others, TTB provided a 1-year transition
period for brand labels affected by the
change in the name of the Santa Rita
Hills AVA to the Sta. Rita Hills AVA,
T.D. TTB-37, 70 FR 72710 (Dec. 7,
2005). We are providing this 3-year
transition period to allow the use-up of
existing label stocks, to provide time for
the design of new labels, to submit
labels and receive label approvals from
TTB, and to allow each affected brand
label holder the opportunity to consider
other changes required of its business
model in light of this rulemaking,
including whether to begin sourcing 85
percent or more of its grapes from the
new Calistoga viticultural area in order

to continue to use its brand name or to
transition to a new brand name.

TTB Finding

After careful consideration of the
evidence submitted in support of the
petition and the comments received, for
the reasons set forth above, TTB finds
that the evidence submitted supports
the establishment of the proposed
viticultural area. The petitioners
submitted sufficient evidence of the
viticultural distinctiveness of the
Calistoga area, and the comments did
not include contradictory evidence. TTB
also finds that “Calistoga” is the most
appropriate name for the area. The
evidence clearly shows that “Calistoga”
is the name by which the area is locally
and regionally known and that the term
“Calistoga” by itself has been associated
historically with viticulture, specifically
Napa Valley viticulture.

TTB finds that the evidence submitted
by the petitioners establishes that
designation of the Calistoga viticultural
area is in conformity with applicable
law and regulations. Therefore, under
the authority of the Federal Alcohol
Administration Act and part 4 of our
regulations, we establish the “Calistoga”
viticultural area in Napa County,
California, effective 30 days from the
publication date of this document with
a 3-year transition period for the use of
existing approved COLAs for labels
containing ““Calistoga” in the brand
name on wine that does not qualify for
the “Calistoga” designation.

Boundary Description

See the narrative boundary
description of the viticultural area in the
regulatory text published at the end of
this final rule.

Maps
The maps for determining the

boundary of the viticultural area are
listed below in the regulatory text.

Impact on Current Wine Labels

Part 4 of the TTB regulations prohibits
any label reference on a wine that
indicates or implies an origin other than
the wine’s true place of origin. With the
establishment of this viticultural area
and its inclusion in part 9 of the TTB
regulations, its name, “Calistoga,” is
recognized under 27 CFR 4.39(i)(3) as a
name of viticultural significance. The
text of the new regulation clarifies this
point. Consequently, wine bottlers using
“Calistoga” in a brand name, including
a trademark, or in another label
reference as to the origin of the wine,
must ensure that the product is eligible
to use the viticultural area’s name as an
appellation of origin or meets the
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requirements for application of the
existing § 4.39(i) “grandfather”
provision.

Regulatory Flexibility Act

We certify that this regulation will not
have a significant economic impact on
a substantial number of small entities.
This rule would impact only a small
number of existing entities. In addition,
this regulation imposes no new
reporting, recordkeeping, or other
administrative requirement. Any benefit
derived from the use of a viticultural
area name is the result of a proprietor’s
efforts and consumer acceptance of
wines from that area. While we received
comments suggesting that two small
wineries might be adversely impacted
by the adoption of the Calistoga AVA
without some sort of relief, the final rule
provides such relief in the form of a
three-year period to allow the use-up of
existing labels, to transition to new
labels, or to consider other options for
changing business practices to comply
with the regulatory provisions. A search
of the COLA database disclosed that
several other brand names incorporating
the name “‘Calistoga’ appear on
approved labels and the holders of those
brand names did not comment on the
proposal. It may be that these brand
names are used on wines that are
eligible for Calistoga AVA requirements
or otherwise comply with §4.39(i). In
any case, to the extent those names are
limited by the establishment of the
Calistoga AVA, they are eligible for the
continued use allowed under the
transition period. Therefore, no
regulatory flexibility analysis is
required.
Executive Order 12866

This rule is not a significant
regulatory action as defined by
Executive Order 12866 (58 FR 51735).

Therefore, it requires no regulatory
assessment.

List of Subjects in 27 CFR Part 9
Wine.
The Regulatory Amendment

m For the reasons discussed in the
preamble, we amend 27 CFR, chapter 1,
part 9, as follows:

PART 9—AMERICAN VITICULTURAL
AREAS

m 1. The authority citation for part 9
continues to read as follows:

Authority: 27 U.S.C. 205.

Subpart C—Approved American
Viticultural Areas

m 2. Subpart C is amended by adding
§9.209 to read as follows:

§9.209 Calistoga.

(a) Name. The name of the viticultural
area described in this section is
“Calistoga”. For purposes of part 4 of
this chapter, “Calistoga” is a term of
viticultural significance.

(b) Approved maps. The appropriate
maps used to determine the boundary of
the Calistoga viticultural area are four
United States Geological Survey
1:24,000 scale topographic quadrangle
maps. They are titled:

(1) Mark West Springs, Calif. (1993);

(2) Calistoga, CA (1997);

(3) St. Helena, Calif. (1960, revised
1993); and

(4) Detert Reservoir, CA (1997).

(c) Boundary. The Calistoga
viticultural area is located in
northwestern Napa County, California.
The boundary beginning point is on the
Mark West Springs map at the point
where the Napa-Sonoma county line
intersects Petrified Forest Road in
section 3, T8N/R7W. From this point,
the boundary:

(1) Continues northeasterly along
Petrified Forest Road approximately 1.9
miles to the road’s intersection with the
400-foot contour line near the north
bank of Cyrus Creek approximately
1,000 feet southwest of the intersection
of Petrified Forest Road and State Route
128 on the Calistoga map;

(2) Proceeds generally east-southeast
(after crossing Cyrus Creek) along the
400-foot contour line to its intersection
with Ritchey Creek in section 16, T8N/
R6W;

(3) Follows Ritchey Creek northeast
approximately 0.3 mile to its
intersection with State Route 29 at the
347-foot benchmark;

(4) Proceeds east-southeast along State
Route 29 approximately 0.3 mile to its
intersection with a light-duty road
labeled Bale Lane;

(5) Follows Bale Lane northeast
approximately 0.7 mile to its
intersection with the Silverado Trail;

(6) Proceeds northwest along the
Silverado Trail approximately 1,500 feet
to its intersection with an unmarked
driveway on the north side of the
Silverado Trail near the 275-foot
benchmark;

(7) Continues northeasterly along the
driveway for 300 feet to its intersection
with another driveway, and then
continues north-northeast in a straight
line to the 400-foot contour line;

(8) Follows the 400-foot contour line
easterly approximately 0.7 miles to its

intersection with an unimproved dirt
road (an extension of a road known
locally as the North Fork of Crystal
Springs Road), which lies in the Carne
Humana Land Grant approximately
1,400 feet southwest of the northwest
corner of section 11, T8N/R6W on the
St. Helena map;

(9) Continues northerly along the
unimproved dirt road approximately
2,700 feet to its intersection with the
880-foot contour line in section 2, T8N/
R6W;

(10) Follows the meandering 880-foot
contour line northwesterly, crossing
onto the Calistoga map in section 2,
T8N/R6W, and continues along the 880-
foot contour line through section 3,
T8N/R6W, sections 34 and 35, T9N/
R6W, (with a brief return to the St.
Helena map in section 35), to the 880-
contour line’s intersection with Biter
Creek in the northeast quadrant of
section 34, TOIN/R6W;

(11) Continues westerly along the
meandering 880-foot contour line
around Dutch Henry Canyon in section
28, TON/R6W, and Simmons Canyon in
section 29, TON/R6W, to the contour
line’s first intersection with the R7W/
R6W range line in section 30, TON/R6W;

(12) Continues northerly along the
meandering 880-foot contour line across
the two forks of Horns Creek and
through Hoisting Works Canyon in
section 19, TOIN/R6W, crossing between
the Calistoga and Detert Reservoir maps,
to the contour line’s intersection with
Garnett Creek in section 13, TOIN/R7W,
on the Detert Reservoir map;

(13) Continues westerly along the
meandering 880-foot contour line,
crossing between the Calistoga and
Detert Reservoir maps in sections 13
and 14, T9N/R7W, and in the region
labeled ‘“Mallacomes or Moristul y Plan
de Agua Caliente,” to the contour line’s
intersection with the Napa-Sonoma
county line approximately 1.1 miles
northeast of State Route 128 in the
“Mallacomes or Moristul y Plan de
Agua Caliente” region, TON/R7W, of the
Mark Springs West map; and

(14) Proceeds southerly along the
Napa-Sonoma county line to the
beginning point.

(d) Transition Period. A label
containing the word ““Calistoga” in the
brand name approved prior to December
8, 2009 may not be used on wine bottled
on or after December 10, 2012 if the
wine does not conform to the standards
for use of the label set forth in §4.39(i)
of this chapter.
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Signed: December 1, 2009.
John J. Manfreda,
Administrator.

Approved: December 1, 2009.
Timothy E. Skud,

Deputy Assistant Secretary (Tax, Trade, and
Tariff Policy).

[FR Doc. E9—29217 Filed 12—-3-09; 4:15 pm]
BILLING CODE 4810-31-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2009-0764]

Drawbridge Operation Regulation; Gulf
Intracoastal Waterway, Dunedin, FL

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Seventh
Coast Guard District, has issued a
temporary deviation from the regulation
governing the operation of the Dunedin
Causeway bridge across the Gulf
Intracoastal Waterway, mile 141.9, at
Dunedin, FL. The deviation is necessary
to facilitate rehabilitation of the bascule
leaves of the bridge. This deviation
allows the bridge to conduct single leaf
operations while repairs are conducted
with a three hour notice for double leaf
operations.

DATES: This deviation is effective from
7 a.m. on September 8, 2009 through 6
p.-m. on February 28, 2010.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG—2009—
0764 and are available online by going
to http://www.regulations.gov, inserting
USCG-2009-0764 in the “Keyword”
box and then clicking “Search”. They
are also available for inspection or
copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail Mr. Gene Stratton, Bridge
Branch, Seventh Coast Guard district;
telephone 305—415-6740, e-mail
allen.e.stratton@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION: Coastal
Marine Construction, INC, on behalf of
Pinellas County, FL, has requested a
deviation to the regulations of the
Dunedin Causeway bridge, mile 141.9,
across the Gulf Intracoastal Waterway as
required by 33 CFR 117.5: Except as
otherwise authorized or required by this
part, drawbridges must open promptly
and fully for the passage of vessels
when a request or signal to open is
given in accordance with this subpart.
To facilitate the repair of the bascule
leaves, one leaf will be required to
remain in the closed position upon
signal from a vessel, except with a three
hour notification for an opening
requiring both leaves. This deviation
effectively reduces the horizontal
clearance of 91 feet by half for vessels
requiring an opening. The Mean High
Water clearance in the closed position
remains 24 feet. Vessels not requiring an
opening may pass at any time. This
action will affect a limited number of
vessels as the ability to use the full 91
foot horizontal clearance is available
with a three hour notification. This
action is necessary to allow Coastal
Marine Construction, INC to conduct
necessary repairs the bascule leaves
safely and efficiently.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: November 6, 2009.
Scott A. Buschman,

Captain, U.S. Coast Guard Commander,
Seventh Coast Guard District, Acting.

[FR Doc. E9—29126 Filed 12—7-09; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2009-0989]

RIN 1625-AA00

Safety Zone; Chimes and Lights
Fireworks Display, Port Orchard, WA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
the waters of Port Orchard, WA during
the Chimes and Lights fireworks
display. This action is necessary to
provide for the safety of recreational and
commercial boaters in the area during

the fireworks show on December 5,
2009. Entry into, transit through,
mooring, or anchoring within this safety
zone is prohibited unless authorized by
the Captain of the Port, Puget Sound or
Designated Representative.

DATES: This rule is effective from 5 p.m.
to 8 p.m., December 5, 2009.
ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG—2009—
0989 and are available online by going
to http://www.regulations.gov, inserting
USCG-2009-0989 in the “Keyword”
box, and then clicking “Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail ENS Ashley M.
Wanzer, Sector Seattle Waterways
Management Division, Coast Guard;
telephone (206) 217-6175, e-mail
SectorSeattleWWM®@uscg.mil. If you
have questions on viewing the docket,
call Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because it is
contrary to the public interest to delay
the effective date of this rule. Delaying
the effective date by first publishing an
NPRM would be contrary to the safety
zone’s intended objective since
immediate action is necessary to ensure
the safety of vessels and spectators
gathering in the vicinity of the fireworks
launching barge and display sites.
Hazards include premature detonations,
dangerous detonations, dangerous
projectiles and falling or burning debris.
Additionally, the zone should have
negligible impact on vessel transits due
to the fact that vessels will be limited
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from the area for only three hours and
vessels can still transit in the majority
of Puget Sound during the event.
Accordingly, under 5 U.S.C. 553(b)(B),
the Coast Guard finds that good cause
exists for not publishing an NPRM.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register because immediate action is
necessary to ensure the safety of vessels
and spectators gathering in the vicinity
of the fireworks launching barge and
display sites. For this reason, following
normal rulemaking procedures in this
case would be impracticable and
contrary to the public interest.

Background and Purpose

The Coast Guard is establishing a
temporary safety zone to allow for a safe
fireworks display. This event may result
in a number of vessels congregating near
fireworks launching barge and site. The
safety zone is needed to protect
watercraft and their occupants from
safety hazards associated with fireworks
displays. The Captain of the Port, Puget
Sound may be assisted by other federal
and local agencies in the enforcement of
this safety zone.

Discussion of Rule

The Coast Guard is establishing a
safety zone on the specified waters of
Port Orchard, WA. The safety zone will
encompass all waters of Sinclair Inlet
extending out to a 500’ radius from the
fireworks launch site located north of
the town of Port Orchard at Radar Site
“C” at 47°32745” N, 122°38’02” W (NAD
1983). This rule, for safety concerns,
will control vessels and personnel
movements in a safety zone. Entry into
this zone is prohibited unless
authorized by the Captain of the Port,
Puget Sound or Designated
Representative. The Captain of the Port,
Puget Sound may be assisted by other
federal and local agencies in the
enforcement of this safety zone.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and

Budget has not reviewed it under that
Order.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This temporary rule will affect the
following entities, some of which may
be small entities: the owners or
operators of vessels intending to transit
a portion of the Puget Sound while this
rule is enforced. The safety zone will
not have significant economic impact on
a substantial number of small entities
for the following reasons. This
temporary rule will be in effect for no
more than 3 hours when vessel traffic
volume is low. Traffic will be allowed
to pass through the zone with the
permission of the Captain of the Port or
Designated Representative, and if safe to
do so.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—REG-FAIR (1-888—734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
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Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves establishing a temporary safety
zone. An environmental checklist and
categorical exclusion determination are
available where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR Part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6 and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.
m 2. Add temporary § 165.T13-123, to
read as follows:

§165.T13-123 Safety Zone; Chimes and
Lights Fireworks Display, Port Orchard,
WA.

(a) Safety Zone. The following area is
designated a safety zone: Port Orchard
Bay, WA

(i) Location. All waters of Sinclair
Inlet extending out to a 500’ radius from
the fireworks launch site located north
of the town of Port Orchard at Radar
Site “C” at 47°32’45” N, 122°38°02” W
(NAD 1983).

(ii) Effective time and date. 5 p.m. to
8 p.m. on December 5, 2009.

(b) Regulations. In accordance with
the general regulations in Section
165.23 of this part, no person or vessel
may enter or remain in this zone unless
authorized by the Captain of the Port or
Designated Representative.

(c) Enforcement Period. This section
is effective from 5 p.m. to 8 p.m. on
December 5, 2009. If the need for the
termination of the safety zone occurs
before the scheduled termination time,
the Captain of the Port will cease
enforcement of this section and will
announce that fact via Broadcast Notice
to Mariners.

Dated: November 13, 2009.
Suzanne E. Englebert,

Captain, U.S. Coast Guard, Captain of the
Port, Puget Sound.

[FR Doc. E9—29124 Filed 12—-7-09; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[EPA-HQ-SFUND-1990-0011; FRL-9089-8]

National Oil and Hazardous Substance
Pollution Contingency Plan; National
Priorities List

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Direct Final Notice of Deletion
of the Kerr-McGee (Reed-Keppler Park)
(RKP) Superfund Site from the National
Priorities List.

SUMMARY: EPA, Region 5 is publishing a
direct final Notice of Deletion of the

Kerr-McGee Reed-Keppler Park
Superfund Site (Site), located in West
Chicago, Illinois, from the National
Priorities List (NPL). The NPL,
promulgated pursuant to Section 105 of
the Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA) of 1980, as amended, is
an appendix to the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP). This direct
final deletion is being published by EPA
with the concurrence of the State of
Mlinois, through the Illinois
Environmental Protection Agency
(IEPA), because EPA has determined
that all appropriate response actions
under CERCLA have been completed.
However, this deletion does not
preclude future actions under
Superfund.

DATES: This direct final deletion is
effective February 8, 2010 unless EPA
receives adverse comments by January
7, 2010. If adverse comments are
received, EPA will publish a timely
withdrawal of the direct final deletion
in the Federal Register informing the
public that the deletion will not take
effect.

ADDRESSES: Submit your comments,
identified by Docket ID no. EPA-HQ-
SFUND-1990-0011, by one of the
following methods:

e E-mail: Timothy Fischer, Remedial
Project Manager, at
timothy.fischer@epa.gov or Janet Pope,
Community Involvement Coordinator, at
pope.janet@epa.gov.

e Fax:Gladys Beard at (312) 886—
4071.

e Mail: Timothy Fischer, Remedial
Project Manager, U.S. Environmental
Protection Agency (SR-6]), 77 W.
Jackson Blvd., Chicago, IL 60604, (312)
886-5787, or Janet Pope, Community
Involvement Coordinator, U.S.
Environmental Protection Agency (SI-
7]), 77 W. Jackson Blvd., Chicago, IL
60604, (312) 353-0628 or 1-800-621—
8431.

e Hand delivery: Janet Pope,
Community Involvement Coordinator,
U.S. Environmental Protection Agency
(SI-77), 77 West Jackson Blvd., Chicago,
IL 60604. Such deliveries are only
accepted during the docket’s normal
hours of operation, and special
arrangements should be made for
deliveries of boxed information. The
normal business hours are Monday
through Friday, 8:30 a.m. to 4:30 p.m.

Instructions: Direct your comments to
Docket ID no. EPA-HQ-SFUND-1990—
0011. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
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www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket

All documents in the docket are listed
in the http://www.regulations.gov index.
Although listed in the index, some
information may not be publicly
available, e.g., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in the hard copy. Publicly
available docket materials are available
either electronically at http://
www.regulations.gov or in hard copy at:

U.S. Environmental Protection
Agency—Region 5, 77 W. Jackson
Blvd., Chicago, IL 60604, Hours:
Monday through Friday, 8:30 a.m. to
4:30 p.m., excluding Federal holidays.

West Chicago Public Library, 118 W.
Washington St., West Chicago, IL
60185, Phone: (630) 231-1552, Hours:
Monday through Thursday, 9 a.m. to
9 p.m.; Friday and Saturday, 9 a.m. to
5 p.m.; and Sundays until May, 1 p.m.
to 5 p.m.

FOR FURTHER INFORMATION CONTACT:

Timothy Fischer, Remedial Project

Manager, U.S. Environmental Protection

Agency (SR-6]), 77 W. Jackson Blvd.,

Chicago, IL 60604, (312) 886—4737,

fischer.timothy@epa.gov.

SUPPLEMENTARY INFORMATION:

Table of Contents

1. Introduction

II. NPL Deletion Criteria
III. Deletion Procedures
IV. Basis for Site Deletion
V. Deletion Action

I. Introduction

EPA Region 5 is publishing this direct
final Notice of Deletion of the Kerr-
McGee Reed-Keppler Park (RKP)
Superfund Site from the NPL. The NPL
constitutes Appendix B of 40 CFR part
300, which is the NCP, which EPA
promulgated pursuant to Section 105 of
the CERCLA of 1980, as amended. EPA
maintains the NPL as the list of sites
that appear to present a significant risk
to public health, welfare, or the
environment. Sites on the NPL may be
the subject of remedial actions financed
by the Hazardous Substance Superfund
(Fund). As described in 300.425(e)(3) of
the NCP, sites deleted from the NPL
remain eligible for Fund-financed
remedial actions if future conditions
warrant such actions.

Because EPA considers this action to
be noncontroversial and routine, this
action will be effective February 8, 2010
unless EPA receives adverse comments
by January 7, 2010. Along with this
direct final Notice of Deletion, EPA is
co-publishing a Notice of Intent to
Delete in the “Proposed Rules” section
of the Federal Register. If adverse
comments are received within the 30-
day public comment period on this
deletion action, EPA will publish a
timely withdrawal of this direct final
Notice of Deletion before the effective
date of the deletion, and the deletion
will not take effect. EPA will, as
appropriate, prepare a response to
comments and continue with the
deletion process on the basis of the
Notice of Intent to Delete and the
comments already received. There will
be no additional opportunity to
comment.

Section II of this document explains
the criteria for deleting sites from the
NPL. Section III discusses procedures
that EPA is using for this action. Section
IV discusses the RKP Site and
demonstrates how it meets the deletion
criteria. Section V discusses EPA’s
action to delete the Site from the NPL
unless adverse comments are received
during the public comment period.

I1. NPL Deletion Criteria

The NCP establishes the criteria that
EPA uses to delete sites from the NPL.
In accordance with 40 CFR 300.425(e),
sites may be deleted from the NPL
where no further response is
appropriate. In making such a
determination pursuant to 40 CFR

300.425(e), EPA will consider, in
consultation with the State, whether any
of the following criteria have been met:

i. Responsible parties or other persons
have implemented all appropriate
response actions required;

ii. All appropriate Fund-financed
response under CERCLA has been
implemented, and no further response
action by responsible parties is
appropriate; or

iii. The remedial investigation has
shown that the release poses no
significant threat to public health or the
environment and, therefore, the taking
of remedial measures is not appropriate.

Pursuant to CERCLA Section 121(c)
and the NCP, EPA conducts five-year
reviews to ensure the continued
protectiveness of remedial actions
where hazardous substances, pollutants,
or contaminants remain at a site above
levels that allow for unlimited use and
unrestricted exposure. EPA conducts
such five-year reviews even if a site is
deleted from the NPL. EPA may initiate
further action to ensure continued
protectiveness at a deleted site if new
information becomes available that
indicates it is appropriate. Whenever
there is a significant release from a site
deleted from the NPL, the deleted site
may be restored to the NPL without
application of the hazard ranking
system.

II1. Deletion Procedures

The following procedures apply to
deletion of the Site:

(1) EPA consulted with the State of
Ilinois prior to developing this direct
final Notice of Deletion and the Notice
of Intent to Delete co-published today in
the “Proposed Rules” section of the
Federal Register.

(2) EPA has provided the State 30
working days for review of this notice
and the parallel Notice of Intent to
Delete prior to their publication today,
and the State, through the Illinois
Environmental Protection Agency, has
concurred on the deletion of the Site
from the NPL.

(3) Concurrently with the publication
of this direct final Notice of Deletion, a
notice of the availability of the parallel
Notice of Intent to Delete is being
published in a major local newspaper,
The Daily Herald. The newspaper notice
announces the 30-day public comment
period concerning the Notice of Intent
to Delete the Site from the NPL.

(4) EPA placed copies of documents
supporting the proposed deletion in the
deletion docket and made these items
available for public inspection and
copying at the Site information
repositories identified above.
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(5) If adverse comments are received
within the 30-day public comment
period on this deletion action, EPA will
publish a timely notice of withdrawal of
this direct final Notice of Deletion
before its effective date and will prepare
a response to comments and continue
with the deletion process on the basis of
the Notice of Intent to Delete and the
comments already received.

Deletion of a site from the NPL does
not itself create, alter, or revoke any
individual’s rights or obligations.
Deletion of a site from the NPL does not
in any way alter EPA’s right to take
enforcement actions, as appropriate.
The NPL is designed primarily for
informational purposes and to assist
EPA management. Section 300.425(e)(3)
of the NCP states that the deletion of a
site from the NPL does not preclude
eligibility for future response actions,
should future conditions warrant such
actions.

IV. Basis for Site Deletion

The following information provides
EPA’s rationale for deleting the Site
from the NPL.

Early site investigations at the RKP
Site found elevated levels of radioactive
thorium in site soils. A removal action
was conducted at the RKP Site, and a
Final Report for the RKP Site removal
action was submitted and approved by
EPA in April 2002. This report
documented that all cleanup criteria for
soils at the RKP Site had been
successfully achieved.

In September 2002, EPA issued a
Record of Decision (ROD) for the RKP
Site which called for No Further Action,
along with associated groundwater
monitoring for total uranium at the site.

A five-year review was completed on
August 13, 2007, and the review
concluded that the site remedy was
protective of human health and the
environment.

On January 28, 2008, EPA agreed that
the remedial objective for uranium in
groundwater had been achieved, based
upon five groundwater sampling events
between June 2006 and December 2007.
On March 18, 2008, the responsible
parties completed abandonment of all
site monitoring wells. The Site has now
achieved all remedial objectives.

Site Location

The Kerr-McGee Reed-Keppler Park
Site is a 100-acre community park
located in the northwestern portion of
West Chicago, DuPage County, Illinois,
about 30 miles west of Chicago, Illinois.
The Kerr-McGee Reed-Keppler Park Site
is located north of National Street and
west of Arbor Avenue. The majority of
the Kerr-McGee Reed-Keppler Park Site

is owned by the City of West Chicago,
and is leased to and operated by the
West Chicago Park District (Park
District) for use as a public recreation
area. The park is used for a variety of
activities including tennis, volleyball,
soccer, and baseball/softball. The land
use within one mile of the site is
primarily residential. The Park District’s
Family Aquatic Center is also located in
the northeast section of the Reed-
Keppler Park.

Site History

In the early 1900’s, the RKP Site was
mined as a quarry to provide rock and
embankment material for construction
of the Chicago, Wheaton and Western
Railway (now the Illinois Prairie Path
embankment owned by Commonwealth
Edison). This old quarry area was left as
a topographic low area and was
subsequently used for solid waste
(household and commercial garbage)
disposal from as early as 1939 until
1973. Among the solid wastes found at
the RKP Site were thorium mill tailings
and other process wastes generated at
the West Chicago Rare Earths Facility
(REF), operated in West Chicago by
Lindsay Light and Chemical Company,
and its successors, from 1934 until
1973. In 1967, Kerr-McGee Chemical
Corporation purchased the REF and
maintained operations until the facility
was closed in 1973.

Several site investigations were
conducted, and in 1996, EPA
determined that the level of
contamination in the surface soils at the
RKP Site warranted a time-critical
removal action and that removal
decision was documented in an Action
Memorandum. The Action
Memorandum reported that the median
level of soil contamination, based upon
soil samples collected at the RKP Site,
was 286 picoCuries per gram (pCi/g) of
total radium, with the maximum
exceeding 15,000 pCi/g. The Action
Memorandum concluded that
contaminated soil should be removed
until a cleanup criterion of 5 pCi/g of
total radium (radium-226 + radium-228)
over background was achieved. The
background concentration for the RKP
Site was determined to be 2.2 pCi/g,
thereby establishing the cleanup
criterion for the RKP Site at 7.2 pCi/g.
The Action Memorandum, along with
an Action Criteria Document that
explained the radiation cleanup level,
formed the basis for EPA’s Unilateral
Administrative Order (UAQO), which was
issued to Kerr-McGee Chemical
Corporation and the City of West
Chicago, Illinois, requiring removal
activities at the RKP Site to address the

radioactive contamination and protect
human health and the environment.

A total of 114,652 loose cubic yards
of contaminated soil and debris were
removed from the RKP Site between
April 1997 and October 1999. The
contaminated material was then
shipped to the REF to be physically
separated. All contaminated material
was then shipped to a Nuclear
Regulatory Commission (NRC) licensed
disposal Site in Utah by rail. Final
restoration activities for the RKP Site
were completed in November 2000. A
Final Report for the RKP removal action
was submitted to EPA in April 2002,
which confirmed that the removal
action met all of the requirements and
cleanup criteria specified in the Action
Memorandum and the Action Criterion
Document for the RKP Site.

Remedial Investigation and Feasibility
Study (RI/FS)

After the completion of the soil
removal action at RKP, EPA determined
that all action necessary to protect
human health and the environment had
been taken with respect to the soils at
the RKP Site. Due to an exceedance of
the drinking water standard for uranium
in one monitoring well at the site, EPA
required monitoring of nine wells at the
site. The EPA monitored these wells
until sufficient data was collected to
insure that all groundwater
concentrations were decreasing and that
the drinking water standard for uranium
had been attained in all the site wells.

Groundwater data were collected in
1994 and 1997 at the RKP Site as part
of investigation efforts at the site.
Concentrations of total dissolved
uranium, elevated above background,
were detected in wells 4 and 5 in
October 1994. Wells 1, 2, 3, 4, and 5
were subsequently abandoned or
removed from the site during excavation
of contaminated soil.

Kerr-McGee installed five new
monitoring wells (1-5) at the RKP Site
in November 1997. Monitoring wells
7—9 were also subsequently installed to
replace some of the original Site wells
that had been removed as part of site
excavation activities.

In August 2001, additional
groundwater samples were collected
from the nine RKP monitoring wells to
determine if residual groundwater
contamination levels achieved the
remedial objective following completion
of the removal action at the RKP Site.
One well (RKP-5) exhibited
concentrations of total uranium in
exceedance of the drinking water
standard for total uranium in 40 CFR
141. This standard, also known as the
Maximum Contaminant Level (MCL), is
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30 micrograms per liter (ug/L) for total
uranium. This corresponds to a
radioactivity level of about 27
picoCuries per liter (pCi/L). The
concentration of uranium in RKP-5 in
August 2001 was 37.1 pCi/L. All of the
other RKP monitoring wells were in
compliance with the MCL.

EPA cleanups conducted under
CERCLA are legally required to comply
with all Applicable or Relevant and
Appropriate Requirements (ARARs).
The MCLs in the Safe Drinking Water
Act are considered an ARAR for all
CERCLA sites that overlie aquifers that
are used, or may be reasonably
anticipated to be used, as a drinking
water source in the future. EPA
promulgated the MCL for total uranium
in 65 FR 76708, National Primary
Drinking Water Regulations, on
December 7, 2000. The State of Illinois
has designated the groundwater aquifer
underlying the RKP site and the City of
West Chicago as Class —Potential
Potable Groundwater Resource in
accordance with 35 Illinois
Administrative Code (IAC) Part 620
Subpart B, Groundwater Classification
for Class I Designation and IAC Part 620
Subpart D, State of Illinois Groundwater
Quality Standards.

Due to the exceedance of the drinking
water standard for uranium in
monitoring well RKP-5, EPA required
monitoring of the nine site wells until
sufficient data was collected to insure
that all groundwater concentrations
were decreasing and that the drinking
water standard for uranium in 40 CFR
Part 141 (30 pg/L or 27 pCi/L) had been
attained in all site wells.

Record of Decision Findings

In September 2002, EPA issued a
Record of Decision ROD for the RKP
Site which selected No Further Action,
along with associated groundwater
monitoring for total uranium at the RKP
Site. Due to the exceedance of the
drinking water standard for uranium at
monitoring well RKP-5, at the RKP Site,
however, EPA required monitoring of
the nine site wells until sufficient data
was collected to insure that all
groundwater concentrations were
decreasing and that the drinking water
standard for uranium in 40 CFR Part 141
(30 pg/L or 27 pCi/L) had been attained
in all site wells. When EPA issued the
ROD, EPA did not expect that active
treatment of the groundwater
underlying the RKP Site would be
required because:

(1) The removal action conducted
from 1997 to 2000 by Kerr-McGee
removed the source of uranium
contamination (the radioactively
contaminated subsurface soils below the

water table at RKP Site). Therefore,
there was no continuing source of
uranium in the subsurface soil to be
released to groundwater and cause the
concentrations in groundwater to
increase.

(2) Only one of the nine wells at the
RKP Site (RKP-5) exhibited
groundwater contamination above the
MCL drinking water standard for
uranium (30 pg/L or 27 pCi/L). Six of
the nine RKP monitoring wells were
located in areas that were considered
downgradient from the former quarry
and landfill areas at the site. RKP—5 was
also sampled in January 1998 and the
concentration of uranium in the well at
that time was 7.43 pCi/L, which was
below the MCL. RKP-5 was in
compliance with the MCL when it was
sampled in 1998 and the result in
August 2001 was only marginally above
the MCL. Consequently, there was a
high probability that the 37.1 pGi/L
result was an isolated sample result that
would diminish within a reasonable
time. In fact, beginning in December
1997, a total of 15 samples have been
collected from the nine RKP
groundwater wells, and the 37.1 pCi/L
result from RKP-5 in August 2001 was
the only exceedance of the MCL in the
data set.

(3) Although EPA considered the
shallow aquifer underlying and
surrounding the area of the RKP site a
potential drinking water source, the City
of West Chicago prohibited the use of
the groundwater by residents and
required its residents to abandon
groundwater wells in the Gity of West
Chicago. In addition, the City of West
Chicago obtained its drinking water
from nine municipal wells, two of
which were in the vicinity of the RKP
Site. These wells are screened in a deep
aquifer system, which is separated from
the shallow aquifer by a Silurian
dolomite and Maquoketa shale layer
that inhibits the vertical flow of
groundwater from the upper aquifer to
the underlying formation. Therefore, it
was extremely unlikely that
contaminants in the upper aquifer could
migrate to the draw down zones of the
City wells. Shallow groundwater in the
vicinity of the RKP Site is not used as
a drinking water source. There were no
known conduits between the shallow
and deep aquifers, and no site related
contaminants have been detected in any
of the nine City wells above background
concentrations. Consequently, there was
no reason to believe that a complete
pathway to human receptors existed,
nor was one expected to form given the
City of West Chicago’s ordinance
prohibiting the use of groundwater in
the area.

Groundwater monitoring was
conducted at the RKP Site from June
2006 until December 2007, when it was
demonstrated that the MCL had been
achieved, and maintained, for three
consecutive sampling events. On
January 28, 2008, EPA agreed that the
remedial objective for uranium in
groundwater had been achieved and
that monitoring well abandonment
could take place at the RKP Site. On
March 18, 2008, Tronox (formerly Kerr-
McGee) completed abandonment of all
RKP Site wells.

Cleanup Goals

Groundwater monitoring was
performed at the RKP Site five times
between June 2006 and December 2007.
The groundwater remedial objective was
to monitor ““to insure that future
concentrations of uranium in the RKP
Site groundwater meet the MCL
drinking water standard of 30 pg/L, or
27 pCi/L. It was decided that monitoring
would continue until it has been
demonstrated that the MCLs have been
achieved, and maintained, for three
consecutive sampling events.”” There
were five sampling events conducted
between June 2006 and December 2007
and none of the sample results exceeded
the uranium concentration remedial
goal of 30ug/L. For this reason, EPA
declared all response actions complete
for the RKP Site. The monitoring wells
were subsequently abandoned in March
2008, and there are no remaining
physical remnants of the response
action at the RKP Site left on site.

Operation and Maintenance

There are no remaining operation and
maintenance requirements for the RKP
Site. All response activities are
complete and all physical remnants
have been removed.

Five-Year Review

One five-year review was completed
for the RKP Site on August 13, 2007.
The five-year review concluded that the
site remedy was protective of human
health and the environment. The five-
year review recommended that some
maintenance be conducted on site
monitoring wells if groundwater
monitoring was to be conducted into the
future. This recommendation was no
longer a concern after the remedial
objective for uranium in groundwater
was achieved within one and a half
years of the beginning of monitoring in
2006. All RKP monitoring wells have
since been abandoned. No more five-
year reviews will be conducted at the
site.
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Community Involvement

Public participation activities have
been satisfied as required in CERCLA
Section 113(k), 42 U.S.C. 9613(k), and
CERCLA section 117, 42 U.S.C. 9617.
Documents in the deletion docket which
EPA relied on for recommendation of
the deletion of this site from the NPL are
available to the public in the
information repositories and at
www.regulations.gov.

Determination That the Site Meets the
Criteria for Deletion in the NCP

The NCP (40 CFR 300.425(e)) states
that a site may be deleted from the NPL
when no further response action is
appropriate. EPA, in consultation with
the State of Illinois, has determined that
the responsible parties have
implemented all response actions
required, and no further response action
by responsible parties is appropriate.

V. Deletion Action

EPA, with concurrence from State of
Illinois through the Illinois
Environmental Protection Agency, has
determined that all appropriate
response actions under CERCLA have
been completed. Therefore, EPA is
deleting the Site from the NPL.

Because EPA considers this action to
be noncontroversial and routine, EPA is
taking it without prior publication. This
action will be effective February 8, 2010
unless EPA receives adverse comments
by January 7, 2010. If adverse comments
are received within the 30-day public
comment period, EPA will publish a
timely withdrawal of this direct final
Notice of Deletion before the effective
date of the deletion, and it will not take
effect. EPA will prepare a response to
comments and continue with the
deletion process on the basis of the
notice of intent to delete and the
comments already received. There will
be no additional opportunity to
comment.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
waste, Hazardous substances,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.

Dated: November 20, 2009.
Bharat Mathur,
Acting Regional Administrator, Region 5.

m For the reasons set out in this
document, 40 CFR part 300 is amended
as follows:

PART 300—[AMENDED]

m 1. The authority citation for part 300
continues to read as follows:

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR,

1991 Comp., p. 351; E.O. 12580, 52 FR 2923;
3 CFR, 1987 Comp., p. 193.

Appendix B—[Amended]

m 2. Table 1 of Appendix B to part 300
is amended by removing ‘“Kerr-McGee
(Reed Keppler Park)”, “West Chicago”,
“IL”.

[FR Doc. E9—29081 Filed 12—-7—-09; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF VETERANS
AFFAIRS

48 CFR Parts 802, 804, 808, 809, 810,
813, 815, 817, 819, 828, and 852

RIN 2900-AM92

VA Acquisition Regulation: Supporting
Veteran-Owned and Service-Disabled
Veteran-Owned Small Businesses

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: This document implements
portions of the Veterans Benefits, Health
Care, and Information Technology Act
of 2006 (the Act) and Executive Order
13360, providing opportunities for
service-disabled veteran-owned small
businesses (SDVOSB) to increase their
Federal contracting and subcontracting.
The Act and the Executive Order
authorize the Department of Veterans
Affairs (VA) to establish special
methods for contracting with SDVOSBs
and veteran-owned small businesses
(VOSB). Under this final rule, a VA
contracting officer may restrict
competition to contracting with
SDVOSBs or VOSBs under certain
conditions. Likewise, sole source
contracts with SDVOSBs or VOSBs are
permissible under certain conditions.
This final rule implements these special
acquisition methods as a change to the
VA Acquisition Regulation (VAAR).
This document additionally amends
SDVOSB/VOSB, Small Business Status
Protests, where VA provided that VA
would utilize the U.S. Small Business
Administration (SBA) to consider and
decide SDVOSB and VOSB status
protests. This requires VA and SBA to
execute an interagency agreement
pursuant to the Economy Act.
Negotiations of this interagency
agreement have not yet been finalized.
Therefore, VA has amended these
regulations with an interim rule to

provide that VA’s Executive Director,
Office of Small and Disadvantaged
Business Utilization (OSDBU) shall
consider and decide SDVOSB and
VOSB status protests, and provides
procedures there for, until such time as
the interagency agreement is executed
by the agencies. VA hereby solicits
comments on this regulatory
amendment only.

DATES: January 7, 2010. Comment date:
Comments on the amendments
regarding section 819.307, only, must be
received on or before January 7, 2010.
FOR FURTHER INFORMATION CONTACT:
Arita Tillman, Acquisition Policy
Division (001AL-P1A), Office of
Acquisition and Logistics, Department
of Veterans Affairs, 810 Vermont Ave.,
NW., Washington, DC 20420, telephone
(202) 461-6859, or e-mail
Arita.Tillman@va.gov.

SUPPLEMENTARY INFORMATION: On August
20, 2008, VA published in the Federal
Register (73 FR 49141-49155) a
proposed rule to revise the VAAR to
implement portions of Public Law 109—
461, the Veterans Benefits, Health Care
and Information Technology Act of
2006, and Executive Order 13360,
providing opportunities for SDVOSBs
and VOSBs to increase their federal
contracting and subcontracting.
Comments were solicited concerning
the proposal for 60 days, ending October
20, 2008. VA received 97 comments,
many of which were groups of identical
responses in form letters. Most
commenters raised more than one issue.
The issues raised in the comments are
discussed below.

1. SDVOSB and VOSB Verification

Comment: Several comments were
received regarding the validity of VA’s
Vendor Information Pages (VIP)
database registration process, expressing
concern for “pass through” business
relationships and the potential for other
fraudulent actions.

Response: The regulations governing
the verification of VOSB status, which
are in 38 CFR Part 74, are not the subject
of this rulemaking. Accordingly, we will
not make any changes based upon the
comments. In the past, vendors could
register themselves in the VA vendor
database and self certify the accuracy of
the information provided. However,
section 502 of Public Law 109-461
requires VA to maintain a database of
SDVOSBs and VOSBs and that VA
verify that status. Section 74.2 sets out
the eligibility requirements for VIP
verification, and 38 CFR 74.3 sets out
the criteria for a VOSB. Further, this
final rule under section 802.101,
Definitions, prescribes that SDVOSBs
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and VOSBs must be listed as verified in
the VIP database to participate in the
Veterans First Contracting Program. The
verification process is set out in 38 CFR
74.20 and requires VA Center for
Veteran Enterprise officials to verify the
accuracy of information vendors
provide as part of the VetBiz VIP
Verification application process. This
verification process should alleviate
some of the commenters’ concern about
“pass through” business relationships
since the information contained in
applications is subject to review and
verification. Section 804.1102 of the
proposed rule requires that SDVOSBs
and VOSBs must be registered in the
VIP database, available at http://

www. VetBitz.gov, in addition to being
registered in the Central Contractor
Registration (CCR), as required by 48
CFR subpart 4.11, to be eligible to
participate in VA’s Veteran-owned
Small Business prime contracting and
subcontracting opportunities programs.
To further address the validity of the
VIP database registration process, to
clarify the requirement of this section,
and to allow VA time to adequately
verify firms, this section is revised to
state that prior to January 1, 2012,
SDVOSBs and VOSBs must be listed in
the VIP database and registered in CCR
to receive new contract awards under
this program. After December 31, 2011,
SDVOSBs and VOSBs must be listed as
verified in the VIP database and
registered in CCR to receive new awards
under this program.

2. Clarification of Section 813.106

Comment: One commenter stated that
proposed section 813.106 in the
SUPPLEMENTARY INFORMATION section of
the Proposed Rule is confusing. Therein,
it states that: “‘contracting officers may
use other than competitive procedures
to enter into a contract with a SDVOSB
or VOSB when the amount is less than
the simplified acquisition threshold not
to exceed $5 million.”

Response: Proposed section 813.106
stated that “Contracting officers may use
other than competitive procedures to
enter into a contract with a SDVOSB or
VOSB when the amount is less than the
simplified acquisition threshold.”
However, as noted by the commenter,
the SUPPLEMENTARY INFORMATION section
in the proposed rule addressing section
813.106 describes the amount as “less
than the simplified acquisition
threshold not to exceed $5 million.”
First, 38 U.S.C. 8127(b) provides that
VA may conduct other than competitive
procurements up to the simplified
acquisition threshold. Next, 38 U.S.C.
8127(c) provides that a VA contracting
officer may award a contract to veteran

owned small business concerns using
other than competitive procedures if the
anticipated award price including
options will exceed the simplified
acquisition threshold (as defined in the
section 4 of the Office of Federal
Procurement Policy Act (41 U.S.C. 403)
but will not exceed $5 million.

In order to address the comment and
provide clarification, proposed section
813.106 has been renumbered as section
813.106(a) and revised to state:
“Contracting officers may use other than
competitive procedures to enter into a
contract with a SDVOSB or VOSB when
the amount exceeds the micro-purchase
threshold up to $5 million.” This
change will provide that VA contracting
officers can award any procurement
from the micro-purchase, which is
currently $3,000 for supplies, up to $5
million using other than competitive
procedures to be in accordance with
both sections 8127(b) and (c). Purchases
under the micro-purchase threshold are
still available for award to any source,
large or small, to promote
administrative and economic efficiency
of internal VA operations. However,
section 813.202 does provide that
micro-purchases shall be equitably
distributed among SDVOSBs and
VOSBs to the maximum extent
practical.

Comment: A commenter
recommended that in section 813.106,
the word “may”’ be changed to ““shall.”

Response: We disagree with the
commenter and believe the regulation
clearly implements the discretion
provided in 38 U.S.C. 8127(c) in
accordance with the statute. The
statutory language states a contracting
officer may award a contract to a small
business concern owned and controlled
by veterans using other than
competitive procedures. We believe the
determination whether or not to use
other than competitive procedures
under this section is a business decision
that is left to the discretion of the
contracting officer. Therefore, no change
is being made to the rule based on this
comment.

3. Applicability to Architect-
Engineering (A/E) Services

Comment: Several commenters asked
whether proposed subpart 819.70
applies to the award of sole source
VOSB and SDVOSB contracts for A/E
contracts.

Response: This rule does not apply to
the procedures to procure A/E services.
Pursuant to the Brooks Act (Pub. L. 92—
582), A/E services cannot be awarded on
a sole source basis. The Brooks Act
requires Federal agencies to publicly
announce all requirements for A/E

services, and to negotiate contracts for
A/E services on the basis of
demonstrated competence and
qualification for the type of professional
services required at fair and reasonable
prices. The sole source authority in 38
U.S.C. 8127 does not override the
Brooks Act because under general
principles of statutory interpretation the
specific governs over general language.
In this instance, A/E contracting statutes
govern versus contracting in general.
However, since the Small Business
Competitiveness Demonstration
Program in subpart 19.10 of the Federal
Acquisition Regulation (FAR) includes
A/E services as a designated industry
group (DIG), VA contracting officers
may use the provisions of 38 U.S.C.
8127 and this rule when procuring DIG
requirements. Section 19.1007(b)(2) of
the FAR, 48 CFR 19.1007(b)(2),
establishes that Section 8(a),
Historically Underutilized Business
(HUB) Zone and SDVOSB set-asides,
must be considered in DIG acquisitions.
However, using the provisions of 38
U.S.C. 8127 and this rule, VA personnel
may change the order of priority to
consider SDVOSB and VOSB set-asides
before Section 8(a) and HUB Zone set-
asides when procuring A/E services
under the Small Business
Competitiveness Demonstration
Program.

Comment: One commenter noted that
section 852.219-10(c) indicates that for
services (except construction), at least
50 percent of the personnel costs must
be spent for employees of the particular
concern or for employees of other
eligible SDVOSB concerns. The
commenter stated that because A/E type
services are very similar to those in the
construction field (e.g., specialty trade),
which only require subcontractors to
perform just 25 percent of the total
work, A/E contractors should also be
permitted to perform 25 percent (versus
50 percent) of the work.

Response: This rule follows guidance
in the generally applicable, government-
wide U.S. Small Business
Administration (SBA) regulations and
the Federal Acquisition Regulations that
set out subcontracting requirement
limits for government-wide set-aside
programs. See 13 CFR 125.6; 48 CFR
part 19. These regulations require for a
services contract (except construction)
that the small business concern will
perform at least 50 percent of the cost
of the contract incurred for personnel
with its own employees. In the case of
a contract for supplies or products
(other than procurement from a non-
manufacturer in such supplies or
products), the concern will perform at
least 50 percent of the cost of
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manufacturing the supplies or products
(not including the costs of materials). In
the case of a contract for general
construction, the concern will perform
at least 15 percent of the cost of the
contract with its own employees (not
including the costs of materials). VA’s
rule follows the SBA model as these
percentages are commonly applied and
accepted in government-wide set aside
authorities. VA has no rational basis to
adjust these percentages and, for
administrative ease, does not want to
have to enforce separate sets of
subcontracting limitations for set asides
with SDVOSB/VOSBs versus other
socio-economic set aside programs.
Further, these subcontracting
limitations ensure that the services will
be performed by the veteran business
owner’s employees. We believe the 50
percent requirement contained in this
rule is appropriate and consistent with
generally accepted guidance on small
business programs regarding
subcontracting limitations. Therefore,
no change will be made.

4. Definition of SDVOSB Concern and
Succession of the Business

Comment: Several commenters
suggested that the definition of SDVOSB
be amended to add the following
information: “The management and
daily operations of the business are
controlled by one or more service-
disabled veteran(s) or in the case of a
veteran with a permanent and severe
disability, the spouse or permanent
caregiver of such veteran be authorized
to participate in the program on his or
her behalf.”

Two commenters suggested the
“SDVOSB concern” definition be
expanded to include spouses who gain
ownership of a business upon the death
of any service-disabled veteran or a
veteran regardless of the cause or the
percent of disability. The SDVOSB
status would last for a period of 2 years
or until the spouse re-marries or sells
the interest in the business.

Several commenters felt that the
current succession definition is
restrictive since surviving spouses of
deceased veterans may only succeed the
business if the veteran had a 100
percent disability.

One commenter suggested that the
surviving spouse should be able to
continue the business for at least 10
years regardless of the disability rating
of the veteran.

Another commenter suggested that
spouses of any service-disabled veteran
of any level of disability or a veteran
who died for any reason should have a
2-year period to “sunset” the business
to protect all employees from predatory

takeovers and to safeguard the value of
the business concern.

Other commenters suggested that any
surviving children or permanent care
giver of the veteran also should be
afforded the opportunity to participate
in this program.

Response: The criteria for treatment of
the business after the death of the
veteran owner are in 38 U.S.C. 8127(h).
Under current law, the surviving spouse
of a veteran with a service connected
disability rating of 100 percent disabled
or who died as a result of a service
connected disability would maintain the
SDVOSB status. The surviving spouse
would retain this status until he or she
re-marries, relinquishes an ownership
interest in the small business, or for 10
years after the death of the veteran,
whichever occurs first. VA cannot
interpret section 8127(h) as suggested by
the commenters because the plain
statutory language clearly prescribes the
criteria for surviving spouse succession.
There is no statutory authority to
include participation of a spouse who is
the caregiver to a living veteran owner,
permanent caregiver of a disabled
veteran or surviving children in the
program. Furthermore, the length of
participation by a surviving spouse is
prescribed in section 8127(h). The
commenter’s suggestion to include a 2-
year participation period for the spouse
of a service-disabled veteran regardless
of the disability rating goes beyond the
authority provided in the current law.
The only succession of the business
authorized for the program by Congress
in section 8127(h) is to the surviving
spouse of a veteran who had a service
connected disability rating of 100
percent or who died as a result of a
service connected disability. Congress
has not otherwise authorized other
categories of persons to maintain
SDVOSB status for business succession
purposes. Given that any change to the
current definition would require revised
statutory authority, no change may be
made through this rulemaking process.
The definition provided in proposed
section 802.101 for SDVOSB concerns is
adequate and consistent with the
criteria in 38 U.S.C. 8127(h).

5. Synopsis Requirements

Comment: One commenter stated that
proposed section 819.7007, requiring
synopsis of prospective sole source
contracts, conflicts with VA Information
Letter 049-07—-08. The commenter
further stated that the Small Business
Administration (SBA) Section 8(a)
program does not require a synopsis for
sole source awards.

Response: The commenter is correct
that there is a difference between the

synopsis requirement in VA Information
Letter 049—07—-08 and as proposed in
this rule. The letter states that a
synopsis is not required, but this final
rule states a contracting officer may
award contracts to SDVOSBs or VOSBs
on a sole source basis provided that “the
requirement is synopsized in
accordance with the Federal Acquisition
Regulations Part 5.”” The provisions
contained in this rule will supersede
those contained in the letter. Further,
the synopsis requirement is changed in
order to ensure that all activity under
VA'’s Veterans First Contracting Program
has full transparency for all concerns,
including those of the American
taxpayer. Therefore, a notice of intent to
issue a sole source contract will be
published prior to the award of sole
source contracts. Note that VA’s
Veterans First Contracting Program,
unlike SBA’s Section 8(a) program, is
not a business development program.
The Section 8(a) program addresses
small business that must be
unconditionally owned and controlled
by one or more socially and
economically disadvantaged individuals
who are of good character and citizens
of the United States. This socio-
economic program is designed to aid
fledgling small businesses controlled by
such disadvantaged individuals so that
they may become familiar with the
federal procurement process and
eventually grow in size and capability to
graduate from the Section 8(a) program.
VA does not consider veterans to fall
into the same category as Section 8(a)
individuals. While veterans’ service will
entitle them to priority in many
contracting opportunities with VA, VA
finds that the goals of the Section 8(a)
program (aiding socially disadvantaged
individuals) are separate and distinct
from those in this proposed regulation
(priority for veteran small businesses in
most procurement opportunities). As
stated, VA desires transparency in
SDVOSB/VOSB sole source
procurements as the number of awards
under this authority is likely to be
significantly greater than Section 8(a)
awards.

In addition, section 813.106(b) has
been added to the final rule to include
a synopsis requirement for contracting
actions estimated to exceed $25,000,
which are performed under the purview
of section 813.106(a). This synopsis
requirement will likewise provide for
greater transparency within the Veterans
First Contracting Program with regard to
non-competitive procurements under
this section.
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6. Priorities of SDVOSB Contractors

Comment: One commenter stated
there should be a distinction made
between those service-disabled veterans
who were injured in combat and those
veterans who sustained non-combat
related injuries.

Response: The criteria for priority for
contracting preferences are prescribed
in 38 U.S.C. 8127(i). Under current law,
VA makes no distinction between
combat and non-combat disabled
veterans. The only distinction
authorized by Congress in section 8127
is between small business concerns
owned by veterans generally and those
owned by veterans with service-
connected disabilities. Congress has not
otherwise authorized any preference for
combat veterans. Given that any change
to the current categories would require
revised statutory authority, no changes
will be made based upon the comment.

7. Change to Federal Acquisition
Regulation (FAR)

Comment: One commenter questioned
why this is a change to the VA
Acquisition Regulations (VAAR) and
not the FAR. Another commenter stated
he would like to see the same wording
in the FAR or a Federal Acquisition
Circular.

Response: Sections 8127 and 8128 of
title 38, U.S.C., contain provisions that
authorize VA to create a VA-specific
procurement program to provide
contracting preference to SDVOSBs and
VOSBs. VA is required to give priority
in contracting to small businesses
owned and controlled by veterans, but
the program is not intended to have
government-wide applicability under
the FAR. Congress has not authorized a
similar procurement program applicable
to all federal agency contracting.
Accordingly, this rulemaking is limited
to VA and therefore, can only be
implemented in VA’s FAR supplement,
the VAAR. This VA specific rule is a
logical extension of VA’s mission to care
for and assist veterans in returning to
private life. It provides VA with the new
contracting flexibilities to assist
veterans in doing business with VA.
SDVOSBs and VOSBs will obtain
valuable experience through this VA
program that can be useful in obtaining
contracts and subcontracts with other
government agencies as well.

8. Equitable Distribution of Small
Business Opportunities

Comment: One commenter stated
concern over the equitable distribution
of procurement opportunities available
to small businesses. As a small business
owner, the commenter sees few

opportunities for a small construction
company to work with VA given the
recent legislation authorizing set-aside
and negotiated procurements for
veterans, HUBZone contractors, woman-
owned, and Section 8(a) firms. The
commenter also stated VA is paying a
premium for construction contracts that
are awarded as small business set-
asides.

Response: VA is required to adhere to
a strict order of priority as prescribed in
38 U.S.C. 8127(i). Further, in
accordance with both the Federal
Acquisition Regulations (FAR) and VA
Acquisition Regulations, contracting
officers are required to conduct a
thorough cost and/or price analysis to
ensure that the government is receiving
a fair and reasonable price. However,
because the Small Business
Competitiveness Demonstration
Program in FAR subpart 19.10 includes
construction as a designated industry
group (DIG), VA contracting officers
may use the provisions of 38 U.S.C.
8127 and this rule when procuring DIG
requirements. FAR 19.1007(b)(2)
establishes that Section 8(a), HUBZone
and SDVOSB set-asides must be
considered. However, using the
provisions of 38 U.S.C. 8127, as
implemented in this rule, VA personnel
may change the order of priority to
consider SDVOSB and VOSB set-asides
before Section 8(a) and HUB Zone set-
asides when procuring construction
contracts under the Small Business
Competitiveness Demonstration
Program. Due to this statutorily
prescribed contracting preference for
SDVOSBs and VOSBs in VA
acquisitions, other small-business
owners may be disadvantaged by this
rule in securing contracts with VA.
Nevertheless, VA is obligated to
implement the public policy set forth in
statute that favors SDVOSBs and VOSBs
over other small business concerns.

9. AbilityOne Program Procurement
List Protection

Comment: A comment was received
stating the AbilityOne Network is the
largest source of employment for people
who are blind or have severe
disabilities, including service-disabled
veterans. The commenter stated that not
all veterans are interested in owning a
business as many prefer employment
support, which is available through
AbilityOne. One commenter expressed
concern that this rule may adversely
affect future AbilityOne contracts,
which may result in fewer employment
opportunities for veterans. The
commenter stated the set-asides do not
offer protection for disabled veterans

who cannot or do not want to own their
own businesses.

Response: This rule will not
negatively impact AbilityOne and its
ability to continue to provide
employment to disabled veterans. This
rulemaking does not alter AbilityOne’s
status in the ordering preference for
current or future items on the
AbilityOne procurement list.

Comment: Many commenters stated
that the language in the rule does not
offer sufficient protection for current
AbilityOne program procurement list
projects. The commenters request that
while VA acquisition personnel may
provide VOSB and SDVOSB with
priority for new requirements, there
should be no “poaching” of current
AbilityOne projects. The commenter
further stated that once a project is on
the procurement list, the item should
remain on the list unless VA receives
consent to take the item out of the
AbilityOne program.

Response: We appreciate the
comments; however, AbilityOne’s
priority status has not been changed as
a result of this rule. Further, this rule
does not impact items currently on the
AbilityOne procurement list or items
that may be added to the procurement
list in the future.

10. AbilityOne Opportunities for
Partnership

Comment: Several commenters stated
that this is an opportunity for VOSBs
and SDVOSBs to partner with
AbilityOne to increase VA procurement
opportunities for these socioeconomic
groups. Several commenters requested
that VA modify section 819.7003(c) be
modified to include AbilityOne-
qualified Non-Profit Agencies (NPAs)
who represent people who are blind or
severely disabled be eligible to
participate in a joint venture under VA’s
Veterans First Contracting Program.
Several other commenters suggested
that VA may have difficulty locating
veteran organizations with the needed
capacity and capability to fully use the
authority contained in this rule. These
commenters suggested that veteran
businesses working with AbilityOne
NPAs as subcontractors be given a
preference priority. Some commenters
suggested that VA revise the purchase
priorities in section 808.603 to reflect
the following order: SDVOSBs, VOSBs,
then SDVOSBs or VOSBs partnering
with qualified subcontractors to
AbilityOne NPAs.

Response: This rule adopts the SBA’s
Joint Venture regulations, which
provide that a SDVOSB concern may
enter into a joint venture agreement
with one or more other small business
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concerns for the purpose of performing
a service disabled veteran owned
contract. See 13 CFR 125.15(b)(1)({). A
joint venture of at least one SDVOSB
concern and one or more other business
concerns may submit an offer as a small
business for a competitive service
disabled veteran owned contract
procurement so long as each concern is
under the size standard corresponding
to the North American Industrial
Classification System (NAICS) code
assigned to the contract. All companies
must qualify under the SBA guidelines
to be considered under section
819.7003. By definition, a small
business must be a for profit entity.
AbilityOne NPA’s are non-profit
agencies, therefore, no change can be
made to create a blanket joint venture
relationship authority between
AbilityOne NPAs and SDVOSBs or
VOSBs. At present, there is no statutory
authority to create an order of priority
for AbilityOne contractors working as
subcontractors to SDVOSBs or VOSBs.

11. Request for a Specific Order of
Preference

Comment: One commenter suggested
revising proposed section 808.603 to
specifically define the purchase priority
hierarchy for use by VA contracting
personnel.

Response: We disagree with the
commenter and believe that this rule
clearly implements the priority
purchasing preference for SDVOSB and
VOSB in accordance with the statute.
Under section 8128(a), VA must give
priority to small business concerns
owned and controlled by veterans, if the
business concern meets the
requirements of that contracting
preference. In this rule, VA will provide
discretion to its contracting officers to
override certain statutory priority
preferences, such as Federal Prison
Industries and Government Printing
Office. Under section 8128, VA is
implementing priority for SDVOSBs and
VOSBs to the extent authorized by the
law. Otherwise, if VA’s proposed VAAR
change does not address other priority
preferences set forth in the FAR, then
the FAR will govern. On this basis, VA
has determined that including a specific
hierarchy of priority is not required and
no such change will be made to the rule
based upon the comment.

12. Conversion of Commercial
Activities to Private Sector

Comment: One commenter stated that
the proposed rule does not address
converting commercial activities to the
private sector. The commenter noted
that the proposed rule lacks provisions
that address a situation where an

SDVOSB makes an unsolicited proposal
to a VA facility, for example, for
housekeeping services.

Response: OMB Circular No. A-76
sets the policies and procedures that
federal agencies must use in identifying
commercial-type activities and
determining whether these activities are
best provided by the private sector, by
government employees, or by another
agency through a fee-for-service
agreement. The determination of
whether services should be performed
by the private sector or government
employees is outside the purview of the
Veterans First Contracting Program. The
term ‘“unsolicited proposal” is defined
in Federal Acquisition Regulation (FAR)
2.101, as a written proposal for a new
or innovative idea that is submitted to
an agency on the initiative of the offeror
for the purpose of obtaining a contract
with the government, and is not in
response to a request for proposals,
Broad Agency Announcement, Small
Business Innovation Research topic,
Small Business Technology Transfer
Research topic, Program Research and
Development Announcement, or any
other Government-initiated solicitation
or program. VA continues to adhere to
the procedures in FAR 15.6 and VA
Acquisition Regulation section 815.6 as
adequate procedures to address the
evaluation of unsolicited proposals. The
comment is outside the purview of the
proposed rule and VA will make no
changes to the procedures for evaluating
unsolicited proposals.

13. Non-Manufacturers Rule

Comment: Several commenters
questioned whether VA would achieve
its SDVOSB goals if the non-
manufacturer rule is not waived. One
commenter stated most small
businesses, especially SDVOSBs, are
distributors and not manufacturers.

Response: VA did not propose to
make any changes to the Federal
Acquisition Regulation (FAR)
requirements of the non-manufacturer
rule. Therefore, the FAR requirements of
the non-manufacturer rule will continue
to apply to SDVOSB/VOSB
procurements under this authority. The
non-manufacturers rule provides that a
contractor under a small business set-
aside contract shall be a small business
that does not exceed 500 employees and
that provides either its own product or
that of another domestic small business
manufacturing or processing concern.
See 13 CFR 121.406(b)(1)(i)-(iii). The
underlying intent of the non-
manufacturer rule is to aid small
business by ensuring that the
government only buy products under set
asides that are actually manufactured by

small businesses. Since the effective
date of section 8127, VA has met its
SDVSOB and VOSB goals as established
by the Secretary of Veterans Affairs.
Therefore, no change is being made to
the rule based on this comment.

14. Federal Prison Industries (FPI)

Comment: One commenter stated that
inclusion of the FPI in the proposed rule
totally circumvents recent legislation
amending FAR 8.601 and 18 U.S.C.
4121-4128.

Response: The enabling statute for the
FPIis 18 U.S.C. 4121-4128. Federal
Acquisition Regulation (FAR) subpart
8.6 implements the provisions of 18
U.S.C. 4121-4128. Generally, FPI is a
priority source in federal procurement
for items contained on FPI’s
procurement list. However, FPI’s status
as a required source for VA acquisitions
will be changed by this rule. This rule
at section 808.603 states that VA
contracting officers may purchase
supplies and services on FPI's
procurement list from eligible SDVOSBs
and VOSBs without regard to the FAR
and other statutory priority status rules
for FPI based on the priority provided
for SDVOSBs and VOSBs without regard
to any other provision of law in 38
U.S.C. 8128. Therefore, we will not
change the rule based on the comment.

15. Limitations on Subcontracting

Comment: One commenter stated that
the requirement for an SDVOSB to
perform 50 percent of the labor costs
should not be mandatory since
SDVOSBs cannot typically support the
labor force mandated by this
requirement.

Response: VA is applying the
percentages that are common for all
government set-aside programs. The
current regulation regarding the
limitation on subcontracting
requirements for other set-aside
programs is 13 CFR 125.6. The
regulation requires (except construction)
that the small business concern will
perform at least 50 percent of the cost
of the contract incurred for personnel
with its own employees. In the case of
a contract for supplies or products
(other than procurement from a non-
manufacturer in such supplies or
products), the concern will perform at
least 50 percent of the cost of
manufacturing the supplies or products
(not including the costs of materials). In
the case of a contract for general
construction, the concern will perform
at least 15 percent of the cost of the
contract with its own employees (not
including the costs of materials). The
Federal Acquisition Regulation (FAR)
clauses, which implement these
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subcontracting limitation requirements,
include FAR 52.219-4, 52.219-14, and
52.219-27. The language included in
this rule is consistent with these current
limitations on subcontracting
requirements typical to all manner of
small business set-asides. Also,
requiring SDVOSBs and VOSBs to
perform 50 percent of the labor costs
furthers the intent of this rule, which is
to promote SDVOSBs and VOSBs.
Therefore, no change will be made to
the rule based on this comment.

16. Mentor-Protégé Program

Comment: One commenter stated the
SDVOSB goal to perform 50 percent of
the cost of the contract should be
removed if VA is to achieve its SDVOSB
goal.

Response: The VA Mentor-Protégé
Program is designed to encourage
mentors to provide assistance to
SDVOSB and VOSB protégés to enhance
their capabilities to successfully
perform contracts and subcontracts for
VA. The program is designed to foster
long term business relationships
between SDVOSBs, VOSBs and prime
contractors. We believe the goal to
perform 50 percent of the work is
consistent with other government-wide
Mentor-Protégé Programs. The rationale
for the requirement that the SDVOSB or
VOSB perform 50 percent of the cost of
the contract relates to the limitation on
subcontracting requirements previously
discussed in response to comment 15.
Therefore, no change will be made to
the rule based on this comment.

Comment: One commenter stated that
proposed sections 815.304 and 852.215—
70 should be revised to delete
participation in the VA Mentor-Protégé
Program as an evaluation factor when
competitively negotiating the award of
contracts, tasks, or delivery orders. The
commenter stated that finding a mentor
is a difficult and time consuming task
that is of little value for start-up
SDVOSBs. The commenter also stated
that being in a mentor-protégé program
does not provide additional competitive
advantage any more than any other
teaming arrangement, joint venture, or
prime/subcontractor relationship.
Finally, the commenter stated that the
rule would give large businesses a back
door into negotiations intended for
small business through their protégé.

Response: We believe the use of
participation in VA’s Mentor-Protégé
Program as an evaluation factor is
consistent with the government-wide
practice used in similar programs. Large
business participation in the program is
encouraged to assist SDVOSBs and
VOSBs in successfully performing VA
contracts and subcontracts and

increasing their business. VA finds that
the likelihood of any abuse of the
program by large businesses is minimal.
As addressed above, in small business
set-asides conducted under this rule, the
SDVOSB or VOSB must perform defined
percentages of work. Therefore, for
example, a large business subcontractor
mentor cannot control the performance
or management of a VA contract
awarded under this rule. In unrestricted
acquisitions where a large business
mentor may be a prime contractor, VA
has included evaluation criteria in
solicitations to provide extra evaluation
credit to the large business offeror to
encourage support for VOSBs and
SDVOSBs. Proposed section 815.304—
70(a)(4) prescribed that VA contracting
officers shall “consider participation in
VA’s Mentor-Protégé Program as an
evaluation factor when competitively
negotiating the award of contracts or
task orders or delivery orders.” Because
VA intended in the proposed rule that
“consider” be mandatory, in this final
rule the word “consider” is changed to
‘““use,” which requires contracting
officers to actively use a contractor’s
participation in the Mentor-Protégé
Program as an evaluation factor and
creates consistency with subsections
(a)(2) and (a)(3) of this section. Also, the
rule requires that VA ensure the large
business actually utilizes the SDVOSB
or VOSB that it proposes to use to
ensure the integrity of the program.

17. Applicability to GSA Federal
Supply Schedule (FSS) Procurements

Comment: VA received a comment
stating that the proposed rule was
unclear whether it was intended to be
applicable to task and delivery orders
under the Federal Supply Schedule
(FSS). The commenter indicated that
although GSA has delegated to VA the
authority to administer certain
schedules, the delegation does not
extend to policy implementation. The
commenter recommended a revision
stating that SDVOSB and VOSB set-
asides and sole source provisions do not
apply at the FSS order level.

Response: We disagree with the
commenter and reject the suggestion
because this rule does not apply to FSS
task or delivery orders. VA does not
believe a change to the regulation is
needed, and 48 CFR part 8 procedures
in the FAR will continue to apply to VA
FSS task/delivery orders. Further, VA
will continue to follow GSA guidance
regarding applicability of 48 CFR part
19 of the FAR, Small Business
Programs, which states that set-asides
do not apply to FAR part 8 FSS
acquisitions.

Comment: Many commenters stated
that the proposed rule should apply to
FSS orders since VA purchases
approximately 60 percent of its goods
and services through the FSS. The
commenters believed that to have the
greatest impact, any policy designed to
maximize the participation of SDVOSBs
and VOSBs in VA’s purchasing process
should apply to purchases made
pursuant to the FSS program. The
commenters stated 48 CFR subpart 8.4
governs FSS contracts. Federal
Acquisition Regulation (FAR) 8.404
states that 48 CFR parts 13, 14, 15, and
19 do not apply to blanket purchase
agreements or orders placed against FSS
contracts. The commenters stated that
failure to apply the rule to orders made
under FSS contracts would severely
limit the rule’s effectiveness.

Response: We disagree with these
commenters. FSS contracts are governed
by policy developed by GSA, which has
determined that set-asides do not apply
to FSS orders. VA has no authority to
include set-aside procedures for FSS
orders under this rule; however, VA
provides evaluation preferences for
SDVOSBs and VOSBs in the proposed
rule as follows. GSA Acquisition Letter
V-05-12, dated June 6, 2005, and FAR
8.405—1(c) provide guidance on
evaluation factors that may be included
in FSS orders when price is not the sole
consideration for award. Socioeconomic
status (meaning the type of small
business) may be an evaluation factor
for competitive delivery or task orders
under the FSS. The rule requires
inclusion of SDVOSB and VOSB status
as an evaluation factor when
competitively negotiating the award of
contracts or task/delivery orders under
FSS when price is not the sole basis for
award. We are revising the rule to add
section 808.405-2, Ordering procedures
for services requiring a statement of
work, which provides that when
developing the statement of work and
any evaluation criteria in addition to
price the Government shall adhere to
and apply the evaluation factor
commitments in section 815.304-70.

18. Applicability to Interagency
Agreements

Comment: One commenter stated the
rule should apply to other government
entities that award contracting vehicles
for VA. The commenter stated
acquisition personnel may circumvent
this rule by having interagency
agreements done outside of VA.

Response: We agree with this
comment. The criteria for the
applicability of this rule to interagency
agreements are written in statute at 38
U.S.C. 8127(j). Under current law, any
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contract, memorandum of
understanding, agreement, or other
arrangement with any governmental
entity to acquire goods and services,
shall include in the contract,
memorandum, agreement, or other
arrangement a requirement that the
entity will comply, to the maximum
extent feasible, with the provisions of 38
U.S.C. 8127 and 8128, as implemented
in the VA Acquisition Regulations,
when acquiring such goods or services.
We are revising the rule to add a
provision in section 817.502, which
requires other governmental agencies
performing purchases on behalf VA to
comply with 38 U.S.C. 8127 and 8128
to the maximum extent feasible. The
inclusion of this provision holds other
agencies accountable to VA’s order of
priority for SDVOSBs and VOSBs when
procuring services and supplies for VA
pursuant to an interagency agreement.

19. Site Visits in the Verification
Process

Comment: One commenter stated that
mandatory site visits should not be used
to verify the SDVOSB or VOSB status of
companies. Instead, the commenter
believes VA should rely on the veteran’s
disability rating letter as confirmation of
their veteran status.

Response: Verification of VOSB status
is governed by 38 CFR part 74, VA
Veteran Owned Small Business
Verification Guidelines. In accordance
with 38 CFR 74.20(b), the VA Center for
Veteran Enterprise may perform a site
visit at the contractor’s site. Site visits
are not mandatory, but may be used in
determining ownership and control of a
business for verification purposes. This
rulemaking did not propose to alter the
current verification procedures.
Accordingly, no changes will be made
based upon the comment.

20. Government Printing Office (GPO)

Comment: One comment was received
applauding the overall goals of the rule,
but the commenter stated one section
directly conflicts with section 501 of
title 44, United States Code, which is
the enabling statute for the GPO. The
commenter stated that 38 U.S.C. 8128
allows VA to supersede other provisions
of law concerning contracting
preferences, but not mandates like the
one contained in title 44. The
commenter believes that VA has no
authority to ignore the requirements of
title 44 as to the expenditure of
appropriated funds for printing through
GPO. The commenter also stated that
proposed section 808.803 is not VA’s
only means to implement 38 U.S.C.
8128.

Response: VA agrees with the
commenter that there are other means
by which VA can effectively implement
38 U.S.C. 8128. Therefore, VA will
delete section 808.803. In the
alternative, VA will negotiate a
memorandum of agreement with GPO to
foster greater business opportunities for
and stronger outreach efforts to
SDVOSBs and VOSBs, including, but
not necessarily limited to, the following.
First, VA shall seek to enhance its
ability under GPO’s Simplified Purchase
Agreement (SPA) authority whereby, for
publishing and information products
and services up to $10,000, upon
executing a SPA agreement with GPO,
VA may solicit quotations from a
database of all contractors who have
been certified to participate in the SPA
program and what type of products that
they produce. VA may select qualified
SDVOSBs and VOSBs or include criteria
providing a preference for such firms in
these acquisitions. Based on recent
information from GPO, acquisitions
under $10,000 amount to nearly 40
percent of VA’s business with GPO. In
addition, VA will work with GPO to
enhance its outreach efforts to SDVOSBs
and VOSBs by assisting GPO in
modifying its internal policy directive(s)
to add these socio-economic categories
to the list of small businesses with
whom GPO encourages contracting.
Finally, VA will provide GPO with
information about its Vendor
Information Page at vetbiz.gov where
VA maintains a list of veteran small
businesses for research purposes. GPO
will provide information regarding
qualification requirements for
contracting with GPO that VA may
publish or link to on VA’s small
business website.

21. Past Performance Is an Evaluation
Factor

Comment: One commenter
recommended that any reference to past
performance as an evaluation factor as
indicated in section 815.304—70, not
include specific past performance
regarding the required services or goods
for the agency issuing the solicitation.
The commenter is concerned that if a
contractor does not have a proven track
record with the procuring agency, the
contractor cannot effectively compete.
The commenter suggests that if a
SDVOSB or VOSB has experience with
another government entity, then they
should be allowed to compete. Further,
the commenter expressed concern about
solicitations being written in a manner
to award projects to a known entity that
has worked with the agency. The
commenter stated this is an unfair and
deceptive procurement practice.

Response: VOSBs and SDVOSBs are
not precluded from using their past
performance records while under
contract with another agency. VA
evaluates past performance in
accordance with Federal Acquisition
Regulation 15.305(a)(2)(ii)-(iv). VA
contracting officers are required to
evaluate past performance information
regarding an offeror’s past or current
contracts with Federal, State, or local
governments for efforts similar to VA’s
advertised requirement. Further, VA
contracting officers may consider past
performance information associated
with predecessor companies, key
personnel who have relevant
experience, or subcontractors that will
perform major or critical aspects of the
requirement when such information is
relevant to the current acquisition. If an
offeror does not have a record of
relevant past performance or if there is
no past performance information
available, the offeror may not be
evaluated favorably or unfavorably on
past performance. See 48 CFR
15.305(a)(2)(iv). Based on the foregoing,
we disagree with the commenter’s
concern that VA’s consideration of past
performance may prejudice veterans
that lack a proven past performance
record. No change will be made to the
rule because we do not believe the
provision unduly affects competition
between contractors on the basis of past
performance.

22. Subcontracting Goals

Comment: One commenter stated that
a provision should be added to
proposed part 819, which states that the
subcontracting goals must be higher for
SDVOSBs and VOSBs than for other
small business concerns. For example,
the annual goals for SDVOSB and VOSB
might be 10 percent and 7.5 percent
respectively, followed by Section 8(a) at
5 percent and HubZone at 3 percent.
Another commenter suggested that
contracting officers should ensure that
any subcontracting plans include a goal
that is at least commensurate with the
annual SDVOSB prime contracting goal
for the total value of planned
subcontracts.

Response: We believe the best
practice is to negotiate the
subcontracting goals based on the
requirements of each discrete contract.
The subcontracting goals should be set
based on the nature of the requirement.
It may be unrealistic to set mandatory
goals applicable to all types of
requirements. Furthermore, the goals for
all other socioeconomic programs are
set by statute and cannot be amended
through this rulemaking process.
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23. Eligibility for Participants in VA
Mentor-Protégé Program

Comment: One commenter stated the
rule should clarify the eligibility of
mentors and protégés pursuant to the
VA Mentor-Protégé Program. It is
unclear whether a participating Mentor
must be a prime contractor to its
protégé. In proposed section 819.7102, a
mentor is defined as a prime contractor
that elects to promote and develop
SDVOSB and/or VOSB subcontractors
by providing developmental assistance
designed to enhance the business
success of the protégé. As defined in
section 802.101, a protégé is defined as
a SDVOSB or VOSB, which meets
federal small business size standards in
its primary NAICS code and is the
recipient of developmental assistance
pursuant to a mentor-protégé agreement.
These definitions indicate the mentor
must be the prime contractor and the
protégé must be the subcontractor in an
eligible mentor-protégé relationship.
However, proposed section 819.7106
stated that protégés may participate in
the program in pursuit of a prime
contract or as a subcontractor under the
mentor’s prime contract with VA, but
are not required to be a subcontractor to
a VA prime contractor or be a VA prime
contractor. The commenter states that
the proposed rule should clarify that
eligible mentors are not limited to act as
prime contractors and eligible protégés
are not limited to act as subcontractors.

Response: We concur with these
comments and have made changes to
clarify this matter. The word “prime”’
has been deleted from the definition of
mentor in sections 819.7102 and
852.219-71(b)(1). In section 819.7102,
“SDVOSB and/or VOSB subcontractors”
is revised to indicate “SDVOSBs and/or
VOSBs.” Section 819.7106(a),
Eligibility, has been revised to state that
a mentor may be either a large or small
business entity or either a prime
contractor or subcontractor.

24. Mentor-Protégé Agreement
Approval

Comment: One commenter stated that
VA’s Office of Small and Disadvantaged
Business Utilization (OSDBU) should
have the approval authority for VA
Mentor-Protégé Agreements. The
commenter stated that OSDBU is
genuinely suited to meet this initiative.

Response: We agree with this
comment and note that section 819.7108
clearly indicates that VA Mentor-
Protégé Agreements must be submitted
to VA OSDBU for review and approval.

25. Training and Guidance to VA
Contracting Officers

Comment: Several commenters
suggested that VA contracting officers
receive training and specific guidance
regarding implementation of VA’s
Veterans First Contracting Program to
ensure it is implemented effectively.
Some commenters wanted to ensure that
contracting officers at the local level are
accountable for implementing the rule.
Others voiced concern about the use of
the Prime Vendor Program instead of
SDVOSBs and VOSBs.

Response: VA provides extensive
training to acquisition professionals,
program managers/officials, and
purchase card holders. In addition, VA’s
OSDBU enhances this training by
serving as expert advisors for any
questions about the process and
expends significant effort to market the
statutory changes to VA contracting
officers as well as VA’s industry
partners. VA will continue to provide
ongoing training to its acquisition
professionals to ensure that VA’s
Veterans First Contracting Program is
fully understood. No change to the rule
is required based on this comment.

26. Determination of Affiliation

Comment: One commenter stated that
unless specified, SBA may classify
participants in a Mentor-Protégé
Program as a joint venture. The
commenter notes that SBA states on its
website that it excludes its Section 8(a)
program from joint ventures. The
commenter stated that if the affiliation
definition is not clarified, VA’s Veterans
First Contracting Program would be
negatively impacted.

Response: We do not believe that this
needs to be addressed any further in the
rule. Section 819.7103 states that a
protégé firm is not considered an
affiliate of a mentor firm based solely on
the fact the protégé firm is receiving
developmental assistance from the
mentor firm under the VA Mentor-
Protégé Program. The determination of
affiliation is a SBA function; therefore,
no clarification will be made to the rule.

27. Mentor Protégé Relationships
Subject to Joint Venture Restrictions

Comment: One commenter stated
given the SBA’s definition of joint
venture, it could be argued that
participants in the Mentor-Protégé
Program that are classified as a joint
venture, either by their own agreement
or by the SBA, would fall into the joint
venture restrictions such as three bids in
2 years and the 51 percent to 49 percent
work and investment. The commenter
stated further that it is not the intent of

the Mentor-Protégé Program to be
restricted by the joint venture
guidelines.

Response: A joint venture is an
association of individuals and/or
concerns with interests in any degree or
proportion by way of contract, express
or implied, for which purpose they
combine their efforts, property, money,
skill, or knowledge, but not on a
continuing or permanent basis for
conducting business generally. 38 CFR
74.1. First, section 819.7003 provides
that a protégé firm will not be
considered an affiliate of the mentor
solely on the basis that the protégé is
receiving assistance from the mentor
under VA’s Mentor-Protégé program.
Further, SBA regulations on mentor-
protégé arrangements also provide that
a protégé firm is not an affiliate of a
mentor firm solely because the protégé
firm receives assistance from the mentor
firm under other Federal Mentor-Protégé
programs. See 13 CFR 121.103(b)(6).
Affiliation is an important issue because
it means that the size status of the two
or more businesses included in the joint
venture arrangement are combined to
determine small business size status of
the vendor. Since section 819.7003
provides that mentor-protégé
participants will not be subject to a size
status determination that combines the
joint ventures’ size solely on the basis
of the mentor-protégé relationship they
have established, the commenter’s
concern is unfounded. No change will
be made to the final rule based on this
comment. VA has noted that on October
28, 2009, SBA published in the Federal
Register a proposed rule to amend
§121.103(b)(6) to limit the exclusion
from affiliation to “‘a Federal Mentor-
Protégé program where an exception to
affiliation is specifically authorized by
statute or by SBA under procedures set
forth in §121.903.” 74 FR 55694.

28. Debarment Time Limits

Comment: One commenter
recommended a minimum of 2 years
and a maximum of 5 years debarment
for any business that willfully or
deliberately misrepresents ownership
and control of the business for purposes
of registering in the VetBiz.gov Vendor
Information Pages database or other
Federal databases.

Response: Debarment time periods are
inherently discretionary in nature. In
accordance with guidance in Federal
Acquisition Regulation 9.406,
debarment shall be for a period
commensurate with the seriousness of
the cause(s) but generally not to exceed
3 years. VA has taken a harder stance in
this proposed rule. For example,
misrepresenting veteran small business
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status could result in debarment for up
to a maximum of 5 years. However, we
believe imposing a mandatory minimum
debarment period in this rule would
diminish VA’s discretion because the
period of debarment should be
commensurate with the violation based
upon findings in administrative
proceedings required for debarment
actions. Therefore, no change will be
made to the rule based on the comment.

29. Causes for Debarment

Comment: Several comments
recommended adding to proposed
section 809.406—2, Causes for
Debarment, misrepresentation of status
as an SDVOSB/VOSB, debarment of
large businesses that are used as a
subcontractor that actually do more than
50 percent of the labor, including
supervision of the project, as well as any
SDVOSB that is a party to such action.

Response: We appreciate the
comments and believe that expansion of
the proposed debarment actions for
violating subcontracting limitations is
viable. Accordingly, we will revise the
rule to add that violations of the
limitation on subcontracting
requirements under subpart 819.70 may
result in the debarment of any large
business concern and SDVOSB or VOSB
concern that deliberately violates the
small business subcontracting clause.

30. Market Research

Comment: One commenter stated that
proposed section 810.001 should be
revised to require VA contracting teams
to use the VIP database as their first
means of performing market research, in
addition to other sources of information.

Response: We believe the existing
language in proposed section 810.001
satisfies the commenter’s suggestion and
makes clear that VA contracting teams
will utilize the VIP database, as well as
other sources of information. Therefore,
no change will be made to the rule.

31. Requirement for Mentors To Submit
Subcontracting Plan

Comment: One commenter was
concerned that under the Mentor-
Protégé Program, mentors would be
excused from the requirement to submit
subcontracting plans for its largest
federal procurement opportunities with
VA or other agencies, citing the VA
Mentor Protégé Program as its reason for
noncompliance.

Response: We believe that the existing
language in section 819.7105 indicates
that mentors must continue to file
subcontracting plans. No change will be
made to the rule based on the comment.

32. SDVOSB/VOSB Small Business
Status Protests

At section 819.307 of the proposed
rule, VA included a provision that VA
would utilize SBA to consider and
decide SDVOSB and VOSB status
protests. This requires VA and SBA to
execute an interagency agreement
pursuant to the Economy Act, 31 U.S.C.
1535. Negotiations of this interagency
agreement have not yet been finalized.
Therefore, VA has amended section
819.307 with an interim rule to provide
that VA’s Executive Director, OSDBU
shall consider and decide SDVOSB and
VOSB status protests, and provides
procedures there for, until such time as
the interagency agreement is executed
by the agencies. VA hereby solicits
comments on this regulatory
amendment only. Furthermore, 819.307
is also revised to clarify that VA
regulations at 38 CFR Part 74, regarding
the issues of ownership and control of
SDVOSB and VOSBs, shall apply to
status protests for procurements under
Subpart 819.70 and that, otherwise, the
procedures of FAR Part 19.307 shall
apply to both VOSB and SDVOSB status
protests; however, VA contracting
officers shall be solely responsible for
ensuring SDVOSB and VOSB
compliance with the requirement to be
listed on the Vendor Information Pages
at VetBiz.gov in accordance with section
804.1102. Lastly, 819.307 is clarified to
explain that if a SDVOSB or VOSB
status protest is granted, if contract
award has already been made, VA will
not be required to terminate the award
but will not be able to count that award
towards its small business
accomplishments, which is consistent
with current Government
Accountability Office protest decisions
on similar matters.

Administrative Procedure Act

This document additionally revises
section 819.307, SDVOSB/VOSB Small
Business Status Protests, of the
proposed rule, where VA provided that
VA would utilize the SBA to consider
and decide SDVOSB and VOSB status
protests. This requires VA and SBA to
execute an interagency agreement
pursuant to the Economy Act, 31 U.S.C.
1535. Negotiations of this interagency
agreement have not yet been finalized.
Therefore, VA has amended section
819.307 with an interim rule to provide
that VA’s Executive Director, OSDBU
shall consider and decide SDVOSB and
VOSB status protests, and provides
procedures there for, until such time as
the interagency agreement is executed
by the agencies. Good cause exists for
the agency to include this change as an

interim rule because it is essential for
this contracting program to function.
Without a SDVOSB/VOSB status protest
resolution process in place for
acquisitions under this authority,
performance of any contract award so
challenged would be suspended thus
depriving VA and veterans of necessary
services and/or supplies. VA hereby
solicits comments on this regulatory
amendment only.

Other Non-Substantive Changes

The changes below serve to clarify
particular items from the proposed rule
in this final rule.

Section 802.101 has been revised to
state that the term ““small business
concern” has the same meaning as in
Federal Acquisition Regulation 2.101.

The proposed rule contained a
provision at sections 819.7007(b) and
819.7008(b) indicating no protest is
authorized in connection with the
issuance or proposed issuance of a
contract under this section, on the basis
that more than one SDVOSB or VOSB,
respectively, is available to meet the
requirement. In the proposed rule, VA
sought to remove this question as an
issue subject to protest. Upon further
consideration, VA has determined that
it is not legally proper to affect protest
jurisdiction established by 31 U.S.C.
3551 et seq. or 28 U.S.C. 1491 by this
rule. In addition, these provisions are
being removed in the final rule to
provide the added benefit of
transparency of the procurement
process.

In the proposed rule it was stated in
section 819.7109(b) that OSBDU would
forward copies of approved Mentor-
Protégé Agreements to the VA
contracting officer for any VA contracts
affected by that Agreement. Section
819.7109(b) is revised in the final rule
to state that approved Mentor-Protégé
Agreements will be posted on a VA Web
site, which will be accessible to VA
contracting officers for their review.
This change is being made to more
efficiently use the resources that are
available and to increase the
transparency of VA’s procurement
process. Electronic posting of
agreements obviates the need to forward
paper copies of the agreements to VA
contracting officers and makes the
agreements more accessible to
contracting officers.

Regulatory Flexibility Act

VA has determined that this rule
establishing priority to small business
concerns owned and controlled by
veterans may have a significant
economic impact on a substantial
number of small entities within the
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meaning of the Regulatory Flexibility
Act (RFA), 5 U.S.C. 601, et seq.
Accordingly, VA prepared an Initial
Regulatory Flexibility Analysis (IRFA)
addressing the impact of the proposed
rule in accordance with 5 U.S.C. 603.
The IRFA examined the objectives and
legal basis for the proposed rule; the
kind and number of small entities that
may be affected; the projected
recordkeeping, reporting, and other
requirements; whether there were any
federal rules that may duplicate,
overlap, or conflict with the proposed
rule; and whether there were any
significant alternatives to the proposed
rule.

VA’s Final Regulatory Flexibility
Analysis (FRFA) is set forth below:

1. What are the reasons for, and
objectives of, this final rule?

Sections 502 and 503 of Public Law
109-461 require VA to create a unique
acquisition program among Federal
agencies that permits preferences for
SDVOSBs and VOSBs. This final rule
will permit VA contracting officers to
conduct acquisition actions with
preferences for SDVOSBs or VOSBs.
Specifically, this final rule will allow
VA contracting officers to:

a. Under certain conditions, permit
other than competitive procedures
under the simplified acquisition
threshold with SDVOSBs or VOSBs;

b. Require set-asides for SDVOSBs or
VOSBs above the simplified acquisition
threshold when the contracting officer
has a reasonable expectation that two or
more eligible SDVOSBs or VOSBs will
submit offers and that the award can be
made at a fair and reasonable price that
offers the best value to the United
States;

c. Under certain conditions, permit
other than competitive sourcing for
SDVOSBs or VOSBs above the
simplified acquisition threshold when
the contracting officer determines that a
fair and reasonable price will be
obtained as a result of negotiations for
requirements not to exceed $5 million;

d. Include evaluation factors in
negotiated acquisitions and FSS
acquisitions that give preference to
SDVOSBs and VOSBs and preference to
offerors who propose to include such
businesses as subcontractors;

e. Require offerors who propose to use
SDVOSBs or VOSBs as subcontractors to
use eligible businesses;

f. Require VOSBs participating in the
Department’s acquisitions to register in
the VetBiz.gov VIP database and VA
verify that the business meets eligibility
requirements;

g. Establish a VA Mentor-Protégé
Program and give large businesses that

participate in the program a preference
in the award of VA prime contracts;

h. Encourage prime contractors and
mentors to assist SDVOSBs and VOSBs
in obtaining bonding when required;

i. Recommend debarment of any
business that misrepresents ownership
and control of the business for purposes
of registering in the VetBiz.gov VIP
database or other Federal databases; and

j- Under certain conditions, acquire
supplies and services from SDVOSBs
and VOSBs in lieu of FPL

2. Summary of the Significant Issues
Raised by the Public Comments in
Response to the Initial Regulatory
Flexibility Analysis, a Summary of the
Assessment of the Agency of Such
Issues, and a Statement of any Changes
Made as a Result of Such Comments.

VA has set forth an analysis of the
public comments on the Proposed Rule
in the supplementary information
section of this final rule. VA received
one comment in response to the IRFA.
The commenter, an SDVOSB owner,
urged VA to maintain the economic
categories and keep constant the
number of contracts awarded to certified
HUBZone, 8(a), and woman-owned
small business (WOSB) concerns. The
commenter stated that the increase of
contracts to SDVOSB/VOSBs under the
Veterans First rule should come at the
expense of the 65-percent allocated for
large businesses and not the 35-percent
for small businesses. The Veterans First
rule does provide a priority for
SDVOSB/VOSBs over other small
business concerns and implements a
new small business set-aside authority
for SDVOSB/VOSBs. The underlying
statutory authority for this rule does not
authorize VA to provide that all awards
to SDVOSB/VOSBs come solely at the
expense of large businesses. Therefore,
VA believes that the IRFA analysis was
accurate.

3. What is VA’s description and
estimate of the number of small entities
to which the rule will apply?

The RFA directs agencies to provide
a description, and where feasible, an
estimate of the number of small
business concerns that may be affected
by the rule. It is difficult to estimate the
number of concerns that will participate
in this program because there is
insufficient data on SDVOSBs or VOSBs
that are ready and able to perform on
VA requirements. To establish the likely
number of SDVOSBs or VOSBs that may
benefit from VA’s unique procurement
authority, there are two principal data
sources: VA’s VetBiz.gov VIP database
and the Central Contractor Registration
(CCR) database. VA maintains a list of
veteran small businesses in its
VetBiz.gov VIP database. A VIP query

returned 15,904 VOSBs, including 9,020
SDVOSBs. The VIP database requires
that businesses answer eligibility
questions before they are permitted to
register their business. VA finds that
these searches reasonably represent the
number of SDVOSBs and VOSBs that
may be affected by the rule.

The CCR is a self-representation
database where small businesses are
responsible for identifying their size and
socio-economic status. A CCR Dynamic
Small Business Search query conducted
on March 6, 2009, returned 43,273
VOSBs, including 14,093 SDVOSBs.

Under this final rule, VA contracting
teams will be required to give priority
consideration to SDVOSBs and VOSBs
when using other contracting programs,
like set-asides for the Historically
Underutilized Business (HUB) Zone
Program or the Section 8(a) Business
Development Program reserved actions
or the Small Business Set-aside
Program. A CCR Dynamic Small
Business Search conducted on March 6,
2009, returned 10,697 active HUBZone
firms. Of this population, 1,961, or 18
percent, are also VOSBs. A search of
active Section 8(a) businesses identified
9,385 current firms, which includes
1,267 VOSBs, or 13.5 percent of the total
population. There are 69,865 woman-
owned small businesses (WOSBs) in the
CCR, of which 4,419 appear to also be
VOSBs. VA notes that SBA is in the
process of establishing a WOSB Set-
aside Program, making the percentage of
WOSBs who are also VOSBs eligible of
interest to the Department.

Based on this unique procurement
authority, VA believes the final rule will
be small business neutral and that teams
will organize with different lead parties.
VA has a long tradition of performing
well with small business programs. In
July 2008, SBA certified the
performance data for fiscal year (FY)
2007. In a report which appears on
SBA’s Web site, “FY 2007 Small
Business Goaling Report,” VA reported
the following actions, dollars and
percentages of total procurement with
small business programs:

e Small Business Actions: 2,506,303;
Small Business Dollars:
$3,854,687,943.57; Percentage of Total
Procurement: 32.85.

e VOSB Actions: 399,541; VOSB
Dollars: $1,216,580,370.73; Percentage
of Total Procurement: 10.37.

¢ SDBVOSB Actions: 51,304;
SDVOSB Dollars: $831,811,813.84;
Percentage of Total Procurement: 7.09.

e Small Disadvantaged Business
(SDB) Actions: 89,767; SDB Dollars:
$1,029,410,495.34; Percentage of Total
Procurement: 8.77.
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e Section 8(a) Business Development
Program Actions: 4,352; Section 8(a)
Dollars: $450,897,322.73; Percentage of
Total Procurement: 3.84.

e WOSB Actions: 260,491; WOSB
Dollars: $583,657,495.86; Percentage of
Total Procurement: 4.97.

e HUBZone Actions: 171,540;
HUBZone Dollars: $388,439,407.06;
Percentage of Total Procurement: 3.31.

As noted above, only a small
percentage of veterans own small
businesses. With this new procurement
authority, additional businesses may be
opened by veterans seeking to
participate in the sole source or set-
aside procurement actions. More likely,
VOSBs not currently in the Federal
market may be expected to explore
selling to VA. Thus, the population of
known VOSBs may increase as these
businesses register in the VetBiz.gov VIP
database. This growth is necessary as
section 502 of Public Law 109-461 also
requires that VA’s large prime
contractors use eligible businesses to
receive subcontracting program credit
for VOSBs and SDVOSBs. With respect
to who will benefit from this regulation,
VA believes that SDVOSBs and VOSBs
and the Department will benefit from
the greater flexibility to contract with
veterans in business, enhancing their
unique relationship with VA.

4. What Are the Projected Reporting,
Recordkeeping, Paperwork Reduction
Act and Other Compliance
Requirements?

There are two categories of coverage
in this final rule that could potentially
require the collection of information
from contractors. VA will ask prime
contractors who seek a preference for
subcontracting with SDVOSBs or
VOSBs to provide information about the
identity of SDVOSBs or VOSBs, the
approximate dollar value of the
proposed subcontracts, and
confirmation that the proposed
subcontractors are eligible SDVOSBs or
VOSBs as verified by the VetBiz.gov VIP
database. VA also will collect
information from participants in VA’s
Mentor-Protégé Program, to include the
program agreement, developmental
plan, and reports on the success of the
program.

5. Description of the Steps VA Has
Taken To Minimize the Significant
Economic Impact on Small Entities
Consistent With the Stated Objectives of
Applicable Statutes, Including a
Statement of the Factual, Policy, and
Legal Reasons for Selecting the
Alternative Adopted in the Final Rule.

This final rule is designed to benefit
SDVOSBs and VOSBs. There are no
alternatives which would accomplish
the stated objectives of sections 502 and

503 of Public Law 109-461 to give
contracting priority to SDVOSBs and
VOSBs.

Executive Order 12866

Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity). The
Executive Order classifies a “significant
regulatory action,” requiring review by
the Office of Management and Budget
(OMB) unless OMB waives such review,
as any regulatory action that is likely to
result in a rule that may: (1) Have an
annual effect on the economy of $100
million or more or adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or state, local, or tribal
governments or communities; (2) create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agencys; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order.

The economic, interagency,
budgetary, legal, and policy
implications of this final rule have been
examined, and it has been determined
to be a significant regulatory action
under Executive Order 12866 because it
is likely to result in a rule that may raise
novel legal or policy issues arising out
of legal mandates, the President’s
priorities, or principles set forth in the
Executive Order.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995, at 2 U.S.C. 1532, requires that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in an
expenditure by state, local, or tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
given year. This rule would have no
such effect on state, local, or tribal
governments, or on the private sector.

Paperwork Reduction Act

This final rule contains provisions in
VAAR sections 819.7108 and 819.7113
that constitute collections of
information under the Paperwork

Reduction Act of 1995 (44 U.S.C. 3501—
3521). OMB has approved the proposed
collections and has assigned control
number 2900-0723 to them.

List of Subjects

48 CFR Parts 802, 804, 808, 809, 810,
813, 815, and 817

Government procurement, Reporting
and recordkeeping requirements,
Utilities.

48 CFR Part 819

Administrative practice and
procedure, Government procurement,
Reporting and recordkeeping
requirements, Small business, Veterans.

48 CFR Part 828

Government procurement, Insurance,
Surety bonds.

48 CFR Part 852

Government procurement, Reporting
and recordkeeping requirements.

Approved: August 25, 2009.
John R. Gingrich,
Chief of Staff, Department of Veterans Affairs.

m For the reasons stated in the preamble,
the Department of Veterans Affairs
amends 48 CFR Chapter 8 as follows:

CHAPTER 8—DEPARTMENT OF VETERANS
AFFAIRS

Subchapter A—General

PART 802—DEFINITIONS OF WORDS
AND TERMS

m 1. The authority citation for part 802
is revised to read as follows:

Authority: 38 U.S.C. 8127 and 8128; 40
U.S.C. 121(c) and (d); and 48 CFR 1.301—
1.304.

m 2. Amend section 802.101 by adding
in alphabetical order the following
terms:

802.101 Definitions.

* * * * *

Service-disabled veteran-owned small
business concern (SDVOSB) has the
same meaning as defined in the Federal
Acquisition Regulation (FAR) part
2.101, except for acquisitions authorized
by 813.106 and subpart 819.70. These
businesses must then be listed as
verified on the Vendor Information
Pages (VIP) database at http://
www.vetbiz.gov. In addition, some
businesses may be owned and
controlled by a surviving spouse.

Small business concern has the same
meaning as defined in FAR 2.101.

Surviving spouse means an individual
who has been listed in the Department
of Veterans Affairs’ (VA) Veterans
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Benefits Administration (VBA) database
of veterans and family members. To be
eligible for inclusion in the VetBiz.gov
VIP database, the following conditions
must apply:

(1) If the death of the veteran causes
the small business concern to be less
than 51 percent owned by one or more
service-disabled veterans, the surviving
spouse of such veteran who acquires
ownership rights in such small business
shall, for the period described below, be
treated as if the surviving spouse were
that veteran for the purpose of
maintaining the status of the small
business concern as a service-disabled
veteran-owned small business.

(2) The period referred to above is the
period beginning on the date on which
the veteran dies and ending on the
earliest of the following dates:

(i) The date on which the surviving
spouse remarries;

(ii) The date on which the surviving
spouse relinquishes an ownership
interest in the small business concern;

(iii) The date that is 10 years after the
date of the veteran’s death; or

(iv) The date on which the business
concern is no longer small under federal
small business size standards.

(3) The veteran must have had a 100
percent service-connected disability
rating or the veteran died as a direct
result of a service-connected disability.
* * * * *

Vendor Information Pages (VIP)
means the VetBiz.gov Vendor
Information Pages database at http://
www.vetbiz.gov.

Veteran-owned small business
concern (VOSB) has the same meaning
as defined in FAR 2.101, except for
acquisitions authorized by 813.106 and
819.70. These businesses must then be
listed as verified in the VetBiz.gov VIP
database.

* * * * *

PART 804—ADMINISTRATIVE
MATTERS

m 3. The authority citation for part 804
is revised to read as follows:

Authority: 38 U.S.C. 8127 and 8128; 40
U.S.C. 121(c) and (d); and 48 CFR 1.301—
1.304.

W 4. Add section 804.1102 to read as
follows:

804.1102 Vendor Information Pages (VIP)
Database

Prior to January 1, 2012, all VOSBs
and SDVOSBs must be listed in the VIP
database, available at http://
www. VetBiz.gov, and also must be
registered in the Central Contractor
Registration (CCR) (see 48 CFR subpart

4.11) to receive contract awards under
VA’s Veteran-owned Small Business
prime contracting and subcontracting
opportunities program. After December
31, 2011, all VOSBs, including
SDVOSBs, must be listed as verified in
the VIP database, and also must be
registered in the CCR to be eligible to
participate in order to receive new
contract awards under this program.

PART 808—REQUIRED SOURCES OF
SUPPLIES AND SERVICES

m 5. The authority citation for part 808
is revised to read as follows:
Authority: 38 U.S.C. 8127 and 8128; 40

U.S.C. 121(c) and (d); and 48 CFR 1.301—
1.304.

m 6. Section 808.405-2 is added to read
as follows:

808.405-2 Ordering procedure for services

requiring a statement of work.

When placing an order or establishing
a BPA for supplies or services requiring
a statement of work, the ordering
activity, when developing the statement
of work and any evaluation criteria in
addition to price, shall adhere to and
apply the evaluation factor
commitments at 815.304-70.

m 7. Add subpart 808.6 consisting of
section 808.603 to read as follows:

Subpart 808.6—Acquisition From
Federal Prison Industries, Inc. (FPI)

808.603 Purchase Priorities

Contracting officers may purchase
supplies and services produced or
provided by FPI from eligible service-
disabled veteran-owned small
businesses and veteran-owned small
businesses, in accordance with
procedures set forth in subpart 819.70,
without seeking a waiver from FPI, in
accordance with 38 U.S.C. 8128, Small
business concerns owned and
controlled by veterans: Contracting
priority.

PART 809—CONTRACTOR
QUALIFICATIONS

m 8. The authority citation for part 809
is revised to read as follows:
Authority: 38 U.S.C. 8127 and 8128; 40

U.S.C. 121(c) and (d); and 48 CFR 1.301—
1.304.

m 9. Add section 809.406-2 to read as
follows:

809.406-2 Cause for debarment.

(a) Misrepresentation of VOSB or
SDVOSB eligibility may result in action
taken by VA officials to debar the
business concern for a period not to

exceed 5 years from contracting with
VA as a prime contractor or a
subcontractor.

(b) Any deliberate violation of the
limitation on subcontracting clause
requirements for acquisitions under
subpart 819.70 may result in action
taken by VA officials to debar any
service-disabled veteran-owned,
veteran-owned small business concern
or any large business concern involved
in such action.

m 10-12. Part 810 is added to read as
follows:

PART 810—MARKET RESEARCH

810.001 Market research policy.
810.002 Market research procedures.

Authority: 38 U.S.C. 8127 and 8128; 40
U.S.C. 121(c) and (d); and 48 CFR 1.301—
1.304.

810.001 Market research policy.

When conducting market research,
VA contracting teams shall use the VIP
database, at http://www.VetBiz.gov, in
addition to other sources of information.

810.002 Market research procedures.

Contracting officers shall record VIP
queries in the solicitation file by
printing the results of the search(s)
along with specific query used to
generate the search(s).

PART 813—SIMPLIFIED ACQUISITION
PROCEDURES

m 13. The authority citation for part 813
is revised to read as follows:
Authority: 38 U.S.C. 8127 and 8128; 40

U.S.C. 121(c) and (d); and 48 CFR 1.301—
1.304.

m 14. Revise section 813.106 to read as
follows:

813.106 Soliciting competition, evaluation
of quotations or offers, award and
documentation.

(a) Contracting officers may use other
than competitive procedures to enter
into a contract with a SDVOSB or VOSB
when the amount exceeds the micro-
purchase threshold up to $5 million.

(b) Requirements exceeding $25,000
must be synopsized in accordance with
FAR Part 5.

m 15. Add subpart 813.2, consisting of
section 813.202, to read as follows:

Subpart 813.2—Actions at or Below the
Micro-Purchase Threshold

813.202 Purchase guidelines.

Open market micro-purchases shall be
equitably distributed among all
qualified SDVOSBs or VOSBs,
respectively, to the maximum extent
practicable.
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PART 815—CONTRACTING BY
NEGOTIATION

m 16. The authority citation for part 815
is revised to read as follows:

Authority: 38 U.S.C. 8127 and 8128; 40
U.S.C. 121(c); and 48 CFR 1.301-1.304.

m 17. Add section 815.304 to read as
follows:

815.304 Evaluation factors and significant
subfactors.

(a) In an effort to assist SDVOSBs and
VOSBs, contracting officers shall
include evaluation factors providing
additional consideration to such offerors
in competitively negotiated solicitations
that are not set aside for SDVOSBs or
VOSBs.

(b) Additional consideration shall also
be given to any offeror, regardless of size
status, that proposes to subcontract with
SDVOSBs or VOSBs.

m 18. Add section 815.304—70 to read as
follows:

815.304-70 Evaluation factor
commitments.

(a) VA contracting officers shall:

(1) Include provisions in negotiated
solicitations giving preference to offers
received from VOSBs and additional
preference to offers received from
SDVOSBs;

(2) Use past performance in meeting
SDVOSB subcontracting goals as a non-
price evaluation factor in selecting
offers for award;

(3) Use the proposed inclusion of
SDVOSBs or VOSBs as subcontractors
as an evaluation factor when
competitively negotiating the award of
contracts or task or delivery orders; and

(4) Use participation in VA’s Mentor-
Protégé Program as an evaluation factor
when competitively negotiating the
award of contracts or task or delivery
orders.

(b) If an offeror proposes to use an
SDVOSB or VOSB subcontractor in
accordance with 852.215-70, Service-
Disabled Veteran-Owned and Veteran-
Owned Small Business Evaluation
Factors, the contracting officer shall
ensure that the offeror, if awarded the
contract, actually does use the proposed
subcontractor or another SDVOSB or
VOSB subcontractor for that subcontract
or for work of similar value.

m 19. Add section 815.304—71 to read as
follows:

815.304-71 Solicitation provision and
clause

(a) The contracting officer shall insert
the provision at 852.215-70, Service-
Disabled Veteran-Owned and Veteran-
Owned Small Business Evaluation

Factors, in competitively negotiated
solicitations that are not set aside for
SDVOSBs or VOSBs.

(b) The contracting officer shall insert
the clause at 852.215-71, Evaluation
Factor Commitments, in solicitations
and contracts that include VAAR clause
852.215-70, Service-Disabled Veteran-
Owned and Veteran-Owned Small
Business Evaluation Factors.

PART 817—SPECIAL CONTRACTING
METHODS

m 20. The authority citation for part 817
is added to read as follows:

Authority: 38 U.S.C. 8127.

m 21. Add subpart 817.5 consisting of
section 817.502 to read as follows:

Subpart 817.5—Interagency
Acquisitions Under the Economy Act

817.502 General

(a) After December 31, 2008, any
contract, memorandum of
understanding, agreement, or other
arrangement with any governmental
entity to acquire goods and services,
shall include in such contract,
memorandum, agreement, or other
arrangement a requirement that the
entity will comply, to the maximum
extent feasible, with the provisions of 38
U.S.C. 8127 and 8128, as implemented
by the VA Acquisition Regulation, in
acquiring such goods or services.

(b) Nothing in this subsection shall be
construed to supersede or otherwise
affect the authorities provided under the
Small Business Act (15 U.S.C. 631 et
seq.).

PART 819—SMALL BUSINESS
PROGRAMS

m 22. The authority citation for part 819
is revised to read as follows:

Authority: 38 U.S.C. 8127 and 8128; 40
U.S.C. 121(c) and (d); 48 CFR 1.301-1.304;
and 15 U.S.C. 637(d)(4)(E).

m 23. Revise section 819.201 to read as
follows:

819.201 General policy

The Secretary shall establish goals for
each fiscal year for participation in
Department contracts by SDVOSBs and
VOSBs. In order to establish contracting
priority for veteran-owned and
controlled small businesses in
accordance with 38 U.S.C. 8128, the
Secretary may decrease other status-
specific small business goals set forth by
section 15(g)(1) of the Small Business
Act (15 U.S.C. 644(g)(1)) upon
consultation with the Administrator of
the U.S. Small Business Administration
(SBA).

m 24. Add subpart 819.3 consisting of
section 819.307 to read as follows:

Subpart 819.3—Determination of Small
Business Status for Small Business
Programs

819.307 SDVOSB/VOSB Small Business
Status Protests

(a) All protests relating to whether an
eligible VOSB or SDVOSB is a “‘small”
business for the purposes of any Federal
program are subject to 13 CFR Part 121
and must be filed in accordance with
that part. For acquisitions under the
authority of subpart 819.70, upon
execution of an interagency agreement
between VA and the SBA pursuant to
the Economy Act (31 U.S.C. 1535),
regarding service-disabled veteran-
owned or veteran-owned small business
status, contracting officers shall forward
all status protests to the Director, Office
of Government Contracting (D/GC), U.S.
Small Business Administration (ATTN:
VAAR Part 819 SDVOSB/VOSB Small
Business Status Protests), 409 3rd Street,
SW., Washington, DC 20416, for
disposition. Except for ownership and
control issues to be determined in
accordance with 38 CFR Part 74,
protests shall follow the procedures set
forth in FAR 19.307 for both service-
disabled veteran-owned and veteran-
owned small business status. However,
contracting officers shall be solely
responsible for determining VOSB and
SDVOSB compliance with VAAR
804.1102.

(b) If SBA sustains a service-disabled
veteran-owned or veteran-owned small
business status protest and the contract
has already been awarded, then the
contracting officer cannot count the
award as an award to a VOSB or
SDVOSB and the concern cannot submit
another offer as a VOSB or SDVOSB on
a future VOSB or SDVOSB procurement
under this part, as applicable, unless it
demonstrates to VA that it has overcome
the reasons for the determination of
ineligibility.

(c) Until execution of the interagency
agreement referenced in subsection (a),
for acquisitions under the authority of
subpart 819.70, the Executive Director,
VA Office of Small and Disadvantaged
Business Utilization (OSDBU) shall
decide all protests on service-disabled
veteran-owned or veteran-owned small
business status whether raised by the
contracting officer or an offeror.
Ownership and control shall be
determined in accordance with 38 CFR
Part 74. The Executive Director’s
decision shall be final.

(1) All protests must be in writing and
must state all specific grounds for the
protest. Assertions that a protested
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concern is not a service-disabled
veteran-owned or veteran-owned small
business concern, without setting forth
specific facts or allegations, are
insufficient. An offeror must submit its
protest to the contracting officer. An
offeror must deliver their protest in
person, by facsimile, by express delivery
service, or by the U.S. Postal Service
within the applicable time period to the
contracting officer.

(2) An offeror’s protest must be
received by close of business on the fifth
business day after bid opening (in
sealed bid acquisitions) or by close of
business on the fifth business day after
notification by the contracting officer of
the apparently successful offeror (in
negotiated acquisitions). Any protest
received after these time limits is
untimely. Any protest received prior to
bid opening or notification of intended
award, whichever applies, is premature
and shall be returned to the protester.

(3) If the Executive Director sustains
a service-disabled veteran-owned or
veteran-owned small business status
protest and the contract has already
been awarded, then the contracting
officer cannot count the award as an
award to a VOSB or SDVOSB and the
concern cannot submit another offer as
a VOSB or SDVOSB on a future VOSB
or SDVOSB procurement under this
part, as applicable, unless it
demonstrates to VA that it has overcome
the reasons for the determination of
ineligibility.

m 25-27. Add subpart 819.7 consisting
of sections 819.704, 819.705, and
819.709 to read as follows:

Subpart 819.7—The Small Business
Subcontracting Program

819.704 Subcontracting plan
requirements.

(a) The contracting officer shall
ensure that any subcontracting plans
submitted by offerors include a goal that
is at least commensurate with the
annual VA SDVOSB prime contracting
goal for the total value of planned
subcontracts.

(b) The contracting officer shall
ensure that any subcontracting plans
submitted by offerors include a goal that
is at least commensurate with the
annual VA VOSB prime contracting goal
for the total value of all planned
subcontracts.

(c) VA’s OSDBU shall review all
prime contractor’s subcontracting plan
achievement reports to ensure that, in
the case of a subcontract that is counted
for purposes of meeting a goal in
accordance with subparagraphs (a) and
(b) of this section, the subcontract was

actually awarded to a business concern
that is eligible to be counted toward
meeting the goal, as provided in
804.1102.

819.705 Appeal of Contracting Officer
Decisions.

(a) Acquisitions not exceeding the
simplified acquisition threshold (SAT)
and 819.7007 and 819.7008 are
excluded from this section.

(b) When an interested party intends
to appeal a contracting officer’s decision
to not use the set-aside authority
contained in subpart 819.70, the party
shall notify the contracting officer, in
writing, of its intent to challenge the
decision. The contracting officer has 5
working days to reply to the challenge
by either revising the strategy or
indicating the rationale for not setting-
aside the requirement. Upon receipt of
the decision, the interested party may
appeal to the Head of the Contracting
Activity (HCA). Such appeal shall be
filed within 5 working days of receipt of
the contracting officer’s decision. The
HCA has 5 working days to respond to
the appeal. The contracting officer shall
suspend action on the acquisition
unless the HCA makes a written
determination that urgent circumstances
exist which would significantly affect
the interests of the government. The
decision of the HCA shall be final.

(c) Prime contractors submitting
businesses declared ineligible for credit
in SDVOSB and/or VOSB
subcontracting plans may appeal to the
Executive Director, Office of Small and
Disadvantaged Business Utilization and
Center for Veterans Enterprise (00VE),
U.S. Department of Veterans Affairs, 810
Vermont Avenue, NW., Washington, DC
20420, within 5 working days of receipt
of information declaring their
subcontractor ineligible. The Executive
Director shall have 5 working days to
respond. The decision of the Executive
Director may be appealed to the Senior
Procurement Executive (SPE) within 5
working days. The SPE shall have 15
working days to respond and that
decision shall be final.

819.709 Contract clause.

The contracting officer shall insert
VAAR clause 852.219-9, Small Business
Subcontracting Plan Minimum
Requirements, in solicitations and
contracts that include FAR clause
52.219-9, Small Business
Subcontracting Plan.

m 28. Revise subpart 819.70 to read as
follows:

Subpart 819.70—Service-Disabled
Veteran-Owned and Veteran-Owned
Small Business Acquisition Program

Sec.

819.7001
819.7002
819.7003

General.

Applicability.

Eligibility.

819.7004 Contracting Order of Priority.

819.7005 Service-disabled veteran-owned
small business set-aside procedures.

819.7006 Veteran-owned small business
set-aside procedures.

819.7007. Sole source awards to service-
disabled veteran-owned small business
concerns.

819.7008 Sole source awards to veteran-
owned small business concerns.

819.7009 Contract clauses.

819.7001 General.

(a) Sections 502 and 503 of the
Veterans Benefits, Health Care, and
Information Technology Act of 2006 (38
U.S.C. 8127-8128), created an
acquisition program for small business
concerns owned and controlled by
service-disabled veterans and those
owned and controlled by veterans for
VA.

(b) The purpose of the program is to
provide contracting assistance to
SDVOSBs and VOSBs.

819.7002 Applicability.

This subpart applies to VA
contracting activities and to its prime
contractors. Also, this subpart applies to
any government entity that has a
contract, memorandum of
understanding, agreement, or other
arrangement with VA to acquire goods
and services for VA in accordance with
817.502.

819.7003 Eligibility.

(a) Eligibility of SDVOSBs and VOSBs
continues to be governed by the Small
Business Administration regulations, 13
CFR subparts 125.8 through 125.13, as
well as the FAR, except where expressly
directed otherwise by the VAAR, and 38
CFR verification regulations for
SDVOSBs and VOSBs.

(b) At the time of submission of offer,
the offeror must represent to the
contracting officer that it is a—

(1) SDVOSB concern or VOSB
concern;

(2) Small business concern under the
North American Industry Classification
System (NAICS) code assigned to the
acquisition; and

(3) Verified for eligibility in the VIP
database.

(c) A joint venture may be considered
an SDVOSB or VOSB concern if

(1) At least one member of the joint
venture is an SDVOSB or VOSB
concern, and makes the representations
in paragraph (b) of this section;
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(2) Each other concern is small under
the size standard corresponding to the
NAICS code assigned to the
procurement;

(3) The joint venture meets the
requirements of paragraph 7 of the size
standard explanation of affiliates in FAR
19.101; and

(4) The joint venture meets the
requirements of 13 CFR 125.15(b),
modified to include veteran-owned
small businesses where this CFR section
refers to SDVOSB concerns.

(d) Any SDVOSB or VOSB concern
(nonmanufacturer) must meet the
requirements in FAR 19.102(f) to receive
a benefit under this program.

819.7004 Contracting Order of Priority.

In determining the acquisition
strategy applicable to an acquisition, the
contracting officer shall consider, in the
following order of priority, contracting
preferences that ensure contracts will be
awarded:

(a) To SDVOSBs;

(b) To VOSB, including but not
limited to SDVOSBs;

(c) Pursuant to—

(1) Section 8(a) of the Small Business
Act (15 U.S.C. 637(a)); or

(2) The Historically-Underutilized
Business Zone (HUBZone) Program (15
U.S.C. 657a); and

(d) Pursuant to any other small
business contracting preference.

819.7005 Service-disabled veteran-owned
small business set-aside procedures.

(a) The contracting officer shall
consider SDVOSB set-asides before
considering VOSB set-asides. Except as
authorized by 813.106, 819.7007 and
819.7008, the contracting officer shall
set-aside an acquisition for competition
restricted to SDVOSB concerns upon a
reasonable expectation that,

(1) Offers will be received from two or
more eligible SDVOSB concerns; and

(2) Award will be made at a fair and
reasonable price.

(b) When conducting SDVOSB set-
asides, the contracting officer shall
ensure:

(1) Eligibility is extended to
businesses owned and operated by
surviving spouses; and

(2) Businesses are registered and
verified as eligible in the VIP database
prior to making an award.

(c) If the contracting officer receives
only one acceptable offer at a fair and
reasonable price from an eligible
SDVOSB concern in response to a
SDVOSB set-aside, the contracting
officer should make an award to that
concern. If the contracting officer
receives no acceptable offers from
eligible SDVOSB concerns, the set-aside

shall be withdrawn and the
requirement, if still valid, set aside for
VOSB competition, if appropriate.

819.7006 Veteran-owned small business
set-aside procedures.

(a) The contracting officer shall
consider SDVOSB set-asides before
considering VOSB set-asides. Except as
authorized by 813.106, 819.7007 and
819.7008, the contracting officer shall
set aside an acquisition for competition
restricted to VOSB concerns upon a
reasonable expectation that:

(1) Offers will be received from two or
more eligible VOSB concerns; and

(2) Award will be made at a fair and
reasonable price.

(b) If the contracting officer receives
only one acceptable offer at a fair and
reasonable price from an eligible VOSB
concern in response to a VOSB set-
aside, the contracting officer should
make an award to that concern. If the
contracting officer receives no
acceptable offers from eligible VOSB
concerns, the set-aside shall be
withdrawn and the requirement, if still
valid, set aside for other small business
programs, as appropriate.

(c) When conducting VOSB set-asides,
the contracting officer shall ensure the
business is registered and verified as
eligible in the VIP database prior to
making an award.

819.7007 Sole source awards to service-
disabled veteran-owned small business
concerns.

(a) A contracting officer may award
contracts to SDVOSB concerns on a sole
source basis provided:

(1) The anticipated award price of the
contract (including options) will not
exceed $5 million;

(2) The requirement is synopsized in
accordance with FAR part 5;

(3) The SDVOSB concern has been
determined to be a responsible
contractor with respect to performance;
and

(4) Award can be made at a fair and
reasonable price.

(b) The contracting officer’s
determination whether to make a sole
source award is a business decision
wholly within the discretion of the
contracting officer. A determination that
only one SDVOSB concern is available
to meet the requirement is not required.

(c) When conducting a SDVOSB sole
source acquisition, the contracting
officer shall ensure businesses are
registered and verified as eligible in the
VIP database prior to making an award.

819.7008 Sole source awards to veteran-
owned small business concerns.

(a) A contracting officer may award
contracts to VOSB concerns on a sole
source basis provided:

(1) The anticipated award price of the
contract (including options) will not
exceed $5 million;

(2) The requirement is synopsized in
accordance with FAR part 5;

(3) The VOSB concern has been
determined to be a responsible
contractor with respect to performance;

(4) Award can be made at a fair and
reasonable price; and

(5) No responsible SDVOSB concern
has been identified.

(b) The contracting officer’s
determination whether to make a sole
source award is a business decision
wholly within the discretion of the
contracting officer. A determination that
only one VOSB concern is available to
meet the requirement is not required.

(c) When conducting a VOSB sole
source acquisition, the contracting
officer shall ensure businesses are
registered and verified as eligible in the
VIP database prior to making an award.

819.7009 Contract clauses.

The contracting officer shall insert
VAAR clause 852.219-10, Notice of
Total Service-Disabled Veteran-Owned
Small Business Set-Aside or 852.219—
11, Notice of Total Veteran-Owned
Small Business Set-Aside in
solicitations and contracts for
acquisitions under this subpart.

m 29. Add subpart 819.71 to read as
follows:

Subpart 819.71—VA Mentor-Protégé
Program

Sec.

819.7101
819.7102
819.7103

Purpose.

Definitions.

Non-affiliation.

819.7104 General policy.

819.7105 Incentives for mentor
participation.

819.7106 Eligibility of Mentor and Protégé
firms.

819.7107

819.7108

819.7109

Selection of Protégé firms.

Application process.

VA review of application.

819.7110 Developmental assistance.

819.7111 Obligations under the Mentor-
Protégé Program.

819.7112 Internal controls.

819.7113 Reports.

819.7114 Measurement of program success.

819.7115 Solicitation provisions.

Authority: 38 U.S.C. 501.

Subpart 819.71—VA Mentor-Protégé
Program

819.7101 Purpose.

The VA Mentor-Protégé Program is
designed to assist service-disabled
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veteran-owned small businesses
(SDVOSBs) and veteran-owned small
businesses (VOSBs) in enhancing their
capabilities to perform contracts and
subcontracts for VA. The Mentor-
Protégé Program is also designed to
improve the performance of VA
contractors and subcontractors by
providing developmental assistance to
protégé entities, fostering the
establishment of long-term business
relationships between SDVOSBs,
VOSBs and prime contractors, and
increasing the overall number of
SDVOSBs and VOSBs that receive VA
contract and subcontract awards. A
firm’s status as a protégé under a VA
contract shall not have an effect on the
firm’s eligibility to seek other prime
contracts or subcontracts.

819.7102 Definitions.

(a) A Mentor is a contractor that elects
to promote and develop SDVOSBs and/
or VOSBs by providing developmental
assistance designed to enhance the
business success of the protégé. A
mentor may be a large or small business
concern.

(b) OSDBU is the Office of Small and
Disadvantaged Business Utilization.
This is the VA office responsible for
administering, implementing and
coordinating the Department’s small
business programs, including the
Mentor-Protégé Program.

(c) Program refers to the VA Mentor-
Protégé Program as described in this
Subpart.

(d) Protégé means a SDVOSB or
VOSB, as defined in 802.101, which
meets federal small business size
standards in its primary NAICS code
and which is the recipient of
developmental assistance pursuant to a
Mentor-Protégé agreement.

819.7103 Non-affiliation.

A Protégé firm will not be considered
an affiliate of a mentor firm solely on
the basis that the protégé firm is
receiving developmental assistance from
the mentor firm under VA’s Mentor-
Protégé Program. The determination of
affiliation is a function of the SBA.

819.7104 General policy.

(a) To be eligible, mentors and
protégés must not be listed on the
Excluded Parties List System, located at
http://www.epls.gov. Mentors will
provide appropriate developmental
assistance to enhance the capabilities of
protégés to perform as prime contractors
and/or subcontractors.

(b) VA reserves the right to limit the
number of participants in the program
in order to ensure its effective

management of the Mentor-Protégé
Program.

819.7105 Incentives for prime contractor
participation.

(a) Under the Small Business Act, 15
U.S.C. 637(d)(4)(e), VA is authorized to
provide appropriate incentives to
encourage subcontracting opportunities
for small business consistent with the
efficient and economical performance of
the contract. This authority is limited to
negotiated procurements. FAR 19.202-1
provides additional guidance.

(b) Costs incurred by a mentor to
provide developmental assistance, as
described in 819.7110 to fulfill the
terms of their agreement(s) with a
protégé firm(s), are not reimbursable as
a direct cost under a VA contract. If VA
is the mentor’s responsible audit agency
under FAR 42.703-1, VA will consider
these costs in determining indirect cost
rates. If VA is not the responsible audit
agency, mentors are encouraged to enter
into an advance agreement with their
responsible audit agency on the
treatment of such costs when
determining indirect cost rates.

(c) In addition to subparagraph (b) of
this section, contracting officers shall
give mentors evaluation credit under
852.219-52, Evaluation Factor for
Participation in the VA Mentor-Protégé
Program, considerations for
subcontracts awarded pursuant to their
Mentor-Protégé Agreements and their
subcontracting plans. Therefore:

(1) Contracting officers may evaluate
subcontracting plans containing mentor-
protégé arrangements more favorably
than subcontracting plans without
Mentor-Protégé Agreements.

(2) Contracting officers may assess the
prime contractor’s compliance with the
subcontracting plans submitted in
previous contracts as a factor in
evaluating past performance under FAR
15.305(a)(2)(v) and determining
contractor responsibility 19.705-5(a)(1).

(d) OSDBU Mentoring Award. A non-
monetary award will be presented
annually to the mentoring firm
providing the most effective
developmental support to a protégé. The
Mentor-Protégé Program Manager will
recommend an award winner to the
OSDBU Director.

(e) OSDBU Mentor-Protégé Annual
Conference. At the conclusion of each
year in the Mentor-Protégé Program,
mentor firms will be invited to brief
contracting officers, program leaders,
office directors and other guests on
program progress.

819.7106 Eligibility of Mentor and Protégé
firms.

Eligible business entities approved as
mentors may enter into agreements

(hereafter referred to as ‘““Mentor-Protégé
Agreement” or “Agreement”’ and
explained in 819.7108) with eligible
protégés. Mentors provide appropriate
developmental assistance to enhance
the capabilities of protégés to perform as
contractors and/or subcontractors.
Eligible small business entities capable
of providing developmental assistance
may be approved as mentors. Protégés
may participate in the program in
pursuit of a prime contract or as
subcontractors under the mentor’s
prime contract with VA, but are not
required to be a subcontractor to a VA
prime contractor or be a VA prime
contractor.

(a) Eligibility. A Mentor:

(1) May be either a large or small
business entity and either a prime
contractor or subcontractor;

(2) Must be able to provide
developmental assistance that will
enhance the ability of Protégés to
perform as prime contractors or
subcontractors; and

(3) Will be encouraged to enter into
arrangements with entities with which
it has established business
relationships.

(b) Eligibility. A Protégé:

(1) Must be a SDVOSB or VOSB as
defined in 802.101;

(2) Must meet the size standard
corresponding to the NAICS code that
the Mentor prime contractor believes
best describes the product or service
being acquired by the subcontract; and

(c) Protégés may have multiple
mentors. Protégés participating in
mentor-protégé programs in addition to
VA’s Program should maintain a system
for preparing separate reports of
mentoring activity so that results of
VA’s Program can be reported separately
from any other agency program.

(d) A protégé firm shall self-represent
to a mentor firm that it meets the
requirements set forth in paragraph (b)
of this section. Mentors shall confirm
eligibility by documenting the verified
status of the protégé in the VetBiz.gov
VIP database. Protégés must maintain
verified status throughout the term of
the Mentor-Protégé Agreement. Failure
to do so shall result in cancellation of
the Agreement.

819.7107 Selection of Protégé firms.

(a) Mentor firms will be solely
responsible for selecting protégé firms.
Mentors are encouraged to select from a
broad base of SDVOSB or VOSB firms
whose core competencies support VA’s
mission; and choose SDVOSB and/or
VOSB protégés in addition to firms with
whom they have established business
relationships.
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(b) Mentors may have multiple
protégés. However, to preserve the
integrity of the Program and assure the
quality of developmental assistance
provided to protégés, VA reserves the
right to limit the total number of
protégés participating under each
mentor firm for the Mentor-Protégé
Program.

(c) The selection of protégé firms by
mentor firms may not be protested,
except that any protest regarding the
size or eligibility status of an entity
selected by a mentor shall be handled in
accordance with the FAR and SBA
regulations.

819.7108 Application process.

(a) Firms interested in becoming
approved mentor-protégé participants
must submit a joint written VA Mentor-
Protégé Agreement to the VA OSDBU
for review and approval. The proposed
Mentor-Protégé Agreement will be
evaluated on the extent to which the
mentor plans to provide developmental
assistance. Evaluations will consider the
nature and extent of technical and
managerial support as well as any
proposed financial assistance in the
form of equity investment, loans, joint-
venture, and traditional subcontracting
support.

(b) The Mentor-Protégé Agreement
must contain:

(1) Names, addresses, phone numbers,
and e-mail addresses (if available) of the
mentor and protégé firm(s) and a point
of contact for both mentor and protégé
who will oversee the agreement;

(2) A statement from the protégé firm
that the firm is currently eligible as a
SDVOSB or VOSB to participate in VA’s
Mentor-Protégé Program;

(3) A description of the mentor’s
ability to provide developmental
assistance to the protégé and the type of
developmental assistance that will be
provided, to include a description of the
types and dollar amounts of subcontract
work, if any, that may be awarded to the
protégé firm;

(4) Duration of the Agreement,
including rights and responsibilities of
both parties (mentor and protégé), with
bi-annual reviews;

(5) Termination procedures, including
procedures for the parties’ voluntary
withdrawal from the Program. The
Agreement shall require the mentor or
the protégé to notify the other firm and
VA OSDBU in writing at least 30 days
in advance of its intent to voluntarily
terminate the Agreement;

(6) A schedule with milestones for
providing assistance;

(7) Criteria for evaluation of the
protégé’s developmental success;

(8) A plan addressing how the mentor
will increase the quality of the protégé
firm’s technical capabilities and
contracting and subcontracting
opportunities;

(9) An estimate of the total cost of the
planned mentoring assistance to be
provided to the Protégé;

(10) An agreement by both parties to
comply with the reporting requirements
of 819.7113;

(11) A plan for accomplishing
unfinished work should the Agreement
be voluntarily cancelled;

(12) Other terms and conditions, as
appropriate; and

(13) Signatures and date(s).

(c) The Agreement defines the
relationship between the mentor and the
protégé firms only. The Agreement does
not create any privity of contract
between the mentor and VA or the
protégé and VA.

819.7109 VA review of application.

(a) VA OSDBU will review the
information to establish the mentor and
protégé eligibility and to ensure that the
information that is in VAAR 819.7108 is
included. If the application relates to a
specific contract, then OSDBU will
consult with the responsible contracting
officer on the adequacy of the proposed
Agreement, as appropriate. OSDBU will
complete its review no later than 30
calendar days after receipt of the
application or after consultation with
the contracting officer, whichever is
later. There is no charge to apply for the
Mentor-Protégé Program.

(b) After OSDBU completes its review
and provides written approval, the
mentor may execute the Agreement and
implement the developmental
assistance as provided under the
Agreement. OSDBU will post a copy of
the Mentor-Protégé Agreements to a VA
Web site to be accessible to VA
contracting officers for review for any
VA contracts affected by the Agreement.

(c) If the application is disapproved,
the mentor may provide additional
information for reconsideration. OSDBU
will complete review of any
supplemental material no later than 30
days after its receipt. Upon finding
deficiencies that VA considers
correctable, OSDBU will notify the
mentor and protégé and request
correction of deficiencies to be provided
within 15 days.

819.7110 Developmental assistance.

The forms of developmental
assistance a mentor can provide to a
protégé include, but are not limited to,
the following:

(a) Guidance relating to—

(1) Financial management;

(2) Organizational management;

(3) Overall business management/
planning;

(4) Business development; and

(5) Technical assistance.

(b) Loans.

(c) Rent-free use of facilities and/or
equipment.

(d) Property.

(e) Temporary assignment of
personnel to a Protégé for training.

(f) Any other types of permissible,
mutually beneficial assistance.

819.7111 Obligations under the Mentor-
Protégé Program.

(a) A mentor or protégé may
voluntarily withdraw from the Program.
However, in no event shall such
withdrawal impact the contractual
requirements under any prime contract
with VA.

(b) Mentors and protégés shall submit
reports to VA OSDBU in accordance
with 819.7113.

819.7112 Internal controls.

(a) OSDBU will oversee the Program
and will work cooperatively with
relevant contracting officers to achieve
Program objectives. OSDBU will
establish internal controls as checks and
balances applicable to the Program.
These controls will include:

(1) Reviewing and evaluating mentor
applications for validity of the provided
information;

(2) Reviewing bi-annual progress
reports submitted by mentors and
protégés on protégé development to
measure protégé progress against the
plan submitted in the approved
Agreement;

(3) Reviewing and evaluating
financial reports and invoices submitted
by the mentor to verify that VA is not
charged by the mentor for providing
developmental assistance to the protégé;
and

(4) Limiting the number of
participants in the Mentor-Protégé
Program within a reporting period, in
order to insure the effective
management of the Program.

(b) VA may rescind approval of an
existing Mentor-Protégé Agreement if it
determines that such action is in VA’s
best interest. The rescission shall be in
writing and sent to the mentor and
protégé after approval by the OSDBU
Director. Rescission of an Agreement
does not change the terms of any
subcontract between the mentor and the
protégé.

819.7113 Reports.

(a) Mentor and protégé entities shall
submit to VA’s OSDBU bi-annual
reports on progress under the Mentor-
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Protégé Agreement. VA will evaluate
reports by considering the following:

(1) Specific actions taken by the
mentor during the evaluation period to
increase the participation of their
protégé(s) as suppliers to VA, other
government agencies and to commercial
entities;

(2) Specific actions taken by the
mentor during the evaluation period to
develop technical and administrative
expertise of a protégé as defined in the
Agreement;

(3) The extent to which the protégé
has met the developmental objectives in
the Agreement;

(4) The extent to which the mentor’s
participation in the Mentor-Protégé
Program impacted the protégé’(s) ability
to receive contract(s) and subcontract(s)
from private firms and federal agencies
other than VA; and, if deemed
necessary;

(5) Input from the protégé on the
nature of the developmental assistance
provided by the mentor.

(b) OSDBU will submit annual reports
to the relevant contracting officer
regarding participating prime
contractor(s)’ performance in the
Program.

(c) In addition to the written progress
report in paragraph (a) of this section, at
the mid-term point in the Mentor-
Protégé Agreement, the mentor and the
protégé shall formally brief the VA
OSDBU regarding program
accomplishments as pertains to the
approved agreement.

(d) Mentor and protégé firms shall
submit an evaluation to OSDBU at the
conclusion of the mutually agreed upon
Program period, the conclusion of the
contract, or the voluntary withdrawal by
either party from the Program,
whichever comes first.

819.7114 Measurement of program
success.

The overall success of the VA Mentor-
Protégé Program encompassing all
participating mentors and protégés will
be measured by the extent to which it
results in:

(a) An increase in the quality of the
technical capabilities of the protégé
firm.

(b) An increase in the number and
dollar value of contract and subcontract
awards to protégé firms since the time
of their entry into the program
attributable to the mentor-protégé
relationship (under VA contracts,
contracts awarded by other Federal
agencies and under commercial
contracts.)

819.7115 Solicitation provisions.

(a) Insert 852.219-71, VA Mentor-
Protégé Program, in solicitations that

include FAR clause 52.219-9, Small
Business Subcontracting Plan.

(b) Insert 852.219-72, Evaluation
Factor for Participation in the VA
Mentor-Protégé Program, in solicitations
that include an evaluation factor for
participation in VA’s Mentor-Protégé
Program in accordance with 819.7105
and that also include FAR clause
52.219-9, Small Business
Subcontracting Plan.

PART 828—BONDS AND INSURANCE

m 30. The authority citation for part 828
is revised to read as follows:
Authority: 38 U.S.C. 501, 8127, 8128 and

8151-8153; 40 U.S.C. 121(c); and 48 CFR
1.301-1.304.

m 31. Add section 828.106—71 to read as
follows:

828.106-71 Assisting service-disabled
veteran-owned and veteran-owned small
businesses in obtaining bonding.

VA prime contractors are encouraged
to assist SDVOSB concerns and VOSB
concerns in obtaining subcontractor
performance and payment bonds.
Mentors are especially encouraged to
assist their protégés in obtaining bid,
payment, and performance bonds as
prime contractors and bonds as
subcontractors when bonds are
required.

m 32. Add section 828.106—72 to read as
follows:

828.106-72 Contract provision.

Insert 852.228-72, Assisting Service-
Disabled Veteran-Owned and Veteran-
Owned Small Businesses in Obtaining
Bonds, in solicitations that include FAR
clause 52.228-1, Bid Guarantee.

PART 852—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

m 33. The authority citation for part 852
is revised to read as follows:

Authority: 38 U.S.C. 501, 8127, 8128, and
8151-8153; 40 U.S.C. 121(c); and 48 CFR
1.301-1.304.

m 34. Add section 852.215-70 to read as
follows:

852.215-70 Service-Disabled Veteran-
Owned and Veteran-Owned Small Business
Evaluation Factors.

As prescribed in 815.304-71(a), insert
the following clause:

Service-Disabled Veteran-Owned and
Veteran-Owned Small Business Evaluation
Factors

(DEC2009)

(a) In an effort to achieve socioeconomic
small business goals, depending on the
evaluation factors included in the

solicitation, VA shall evaluate offerors based
on their service-disabled veteran-owned or
veteran-owned small business status and
their proposed use of eligible service-
disabled veteran-owned small businesses and
veteran-owned small businesses as
subcontractors.

(b) Eligible service-disabled veteran-owned
offerors will receive full credit, and offerors
qualifying as veteran-owned small businesses
will receive partial credit for the Service-
Disabled Veteran-Owned and Veteran-owned
Small Business Status evaluation factor. To
receive credit, an offeror must be registered
and verified in Vendor Information Pages
(VIP) database. (http://www.VetBiz.gov).

(c) Non-veteran offerors proposing to use
service-disabled veteran-owned small
businesses or veteran-owned small
businesses as subcontractors will receive
some consideration under this evaluation
factor. Offerors must state in their proposals
the names of the SDVOSBs and VOSBs with
whom they intend to subcontract and
provide a brief description of the proposed
subcontracts and the approximate dollar
values of the proposed subcontracts. In
addition, the proposed subcontractors must
be registered and verified in the VetBiz.gov
VIP database (http://www.vetbiz.gov).

(End of Clause)

m 35. Add section 852.215-71 toread as
follows:

852.215-71 Evaluation Factor
Commitments.

As prescribed in 815.304—71(b), insert
the following clause:

Evaluation Factor Commitments

(Dec2009)

The offeror agrees, if awarded a contract,
to use the service-disabled veteran-owned
small businesses or veteran-owned small
businesses proposed as subcontractors in
accordance with 852.215-70, Service-
Disabled Veteran-Owned and Veteran-Owned
Small Business Evaluation Factors, or to
substitute one or more service-disabled
veteran-owned small businesses or veteran-
owned small businesses for subcontract work
of the same or similar value.

(End of Clause)

m 36. Add section 852.219-9 to read as
follows:

852.219-9 VA Small Business
Subcontracting Plan Minimum
Requirements.

As prescribed in subpart 819.709,
insert the following clause:

VA Small Business Subcontracting Plan
Minimum Requirements

(DEC2009)

(a) This clause does not apply to small
business concerns.

(b) If the offeror is required to submit an
individual subcontracting plan, the
minimum goals for award of subcontracts to
service-disabled veteran-owned small
business concerns and veteran-owned small
business concerns shall be at least
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commensurate with the Department’s annual
service-disabled veteran-owned small
business and veteran-owned small business
prime contracting goals for the total dollars
planned to be subcontracted.

(c) For a commercial plan, the minimum
goals for award of subcontracts to service-
disabled veteran-owned small business
concerns and veteran-owned small
businesses shall be at least commensurate
with the Department’s annual service-
disabled veteran-owned small business and
veteran-owned small business prime
contracting goals for the total value of
projected subcontracts to support the sales
for the commercial plan.

(d) To be credited toward goal
achievements, businesses must be verified as
eligible in the Vendor Information Pages
database. The contractor shall annually
submit a listing of service-disabled veteran-
owned small businesses and veteran-owned
small businesses for which credit toward goal
achievement is to be applied for the review
of personnel in the Office of Small and
Disadvantaged Business Utilization.

(e) The contractor may appeal any
businesses determined not eligible for
crediting toward goal achievements by
following the procedures contained in
819.407.

(End of Clause)

m 37. Add section 852.219-10 to read as
follows:

852.219-10 VA Notice of Total Service-
Disabled Veteran-Owned Small Business
Set-Aside.

As prescribed in 819.7009, insert the
following clause:

VA Notice of Total Service-Disabled
Veteran-Owned Small Business Set-Aside

(DEC2009)

(a) Definition. For the Department of
Veterans Affairs, “Service-disabled veteran-
owned small business concern”:

(1) Means a small business concern:

(i) Not less than 51 percent of which is
owned by one or more service-disabled
veterans or, in the case of any publicly
owned business, not less than 51 percent of
the stock of which is owned by one or more
service-disabled veterans (or eligible
surviving spouses);

(ii) The management and daily business
operations of which are controlled by one or
more service-disabled veterans (or eligible
surviving spouses) or, in the case of a service-
disabled veteran with permanent and severe
disability, the spouse or permanent caregiver
of such veteran;

(iii) The business meets Federal small
business size standards for the applicable
North American Industry Classification
System (NAICS) code identified in the
solicitation document; and

(iv) The business has been verified for
ownership and control and is so listed in the
Vendor Information Pages database,
(http://www.VetBiz.gov).

(2) “Service-disabled veteran’ means a
veteran, as defined in 38 U.S.C. 101(2), with
a disability that is service-connected, as
defined in 38 U.S.C. 101(16).

(b) General. (1) Offers are solicited only
from service-disabled veteran-owned small
business concerns. Offers received from
concerns that are not service-disabled
veteran-owned small business concerns shall
not be considered.

(2) Any award resulting from this
solicitation shall be made to a service-
disabled veteran-owned small business
concern.

(c) Agreement. A service-disabled veteran-
owned small business concern agrees that in
the performance of the contract, in the case
of a contract for:

(1) Services (except construction), at least
50 percent of the cost of personnel for
contract performance will be spent for
employees of the concern or employees of
other eligible service-disabled veteran-owned
small business concerns;

(2) Supplies (other than acquisition from a
nonmanufacturer of the supplies), at least 50
percent of the cost of manufacturing,
excluding the cost of materials, will be
performed by the concern or other eligible
service-disabled veteran-owned small
business concerns;

(3) General construction, at least 15 percent
of the cost of the contract performance
incurred for personnel will be spent on the
concern’s employees or the employees of
other eligible service-disabled veteran-owned
small business concerns; or

(4) Construction by special trade
contractors, at least 25 percent of the cost of
the contract performance incurred for
personnel will be spent on the concern’s
employees or the employees of other eligible
service-disabled veteran-owned small
business concerns.

(d) A joint venture may be considered a
service-disabled veteran owned small
business concern if—

(1) At least one member of the joint venture
is a service-disabled veteran-owned small
business concern, and makes the following
representations: That it is a service-disabled
veteran-owned small business concern, and
that it is a small business concern under the
North American Industry Classification
Systems (NAICS) code assigned to the
procurement;

(2) Each other concern is small under the
size standard corresponding to the NAICS
code assigned to the procurement; and

(3) The joint venture meets the
requirements of paragraph 7 of the
explanation of Affiliates in 19.101 of the
Federal Acquisition Regulation.

(4) The joint venture meets the
requirements of 13 CFR 125.15(b).

(e) Any service-disabled veteran-owned
small business concern (non-manufacturer)
must meet the requirements in 19.102(f) of
the Federal Acquisition Regulation to receive
a benefit under this program.

(End of Clause)

m 38. Add section 852.219-11 to read as
follows:

852.219-11 VA Notice of Total Veteran-
Owned Small Business Set-Aside.

As prescribed in 819.7009, insert the
following clause:

VA Notice of Total Veteran-Owned Small
Business Set-Aside

(DEC2009)

(a) Definition. For the Department of
Veterans Affairs, ‘“Veteran-owned small
business concern”—

(1) Means a small business concern—

(i) Not less than 51 percent of which is
owned by one or more veterans or, in the
case of any publicly owned business, not less
than 51 percent of the stock of which is
owned by one or more veterans;

(ii) The management and daily business
operations of which are controlled by one or
more veterans;

(iii) The business meets Federal small
business size standards for the applicable
North American Industry Classification
System (NAICS) code identified in the
solicitation document; and

(iv) The business has been verified for
ownership and control and is so listed in the
Vendor Information Pages database,
(http://www.VetBiz.gov).

(2) “Veteran” is defined in 38 U.S.C.
101(2).

(b) General. (1) Offers are solicited only
from veteran-owned small business concerns.
All service-disabled veteran-owned small
businesses are also determined to be veteran-
owned small businesses if they meet the
criteria identified in paragraph (a)(1) of this
section. Offers received from concerns that
are not veteran-owned small business
concerns shall not be considered.

(2) Any award resulting from this
solicitation shall be made to a veteran-owned
small business concern.

(c) Agreement. A veteran-owned small
business concern agrees that in the
performance of the contract, in the case of a
contract for—

(1) Services (except construction), at least
50 percent of the cost of personnel for
contract performance will be spent for
employees of the concern or employees of
other eligible veteran-owned small business
concerns;

(2) Supplies (other than acquisition from a
non-manufacturer of the supplies), at least 50
percent of the cost of manufacturing,
excluding the cost of materials, will be
performed by the concern or other eligible
veteran-owned small business concerns;

(3) General construction, at least 15 percent
of the cost of the contract performance
incurred for personnel will be spent on the
concern’s employees or the employees of
other eligible veteran-owned small business
concerns; or

(4) Construction by special trade
contractors, at least 25 percent of the cost of
the contract performance incurred for
personnel will be spent on the concern’s
employees or the employees of other eligible
veteran-owned small business concerns.

(d) A joint venture may be considered a
veteran-owned small business concern if:

(1) At least one member of the joint venture
is a veteran-owned small business concern,
and makes the following representations:
That it is a veteran-owned small business
concern, and that it is a small business
concern under the NAICS code assigned to
the procurement;
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(2) Each other concern is small under the
size standard corresponding to the NAICS
code assigned to the procurement;

(3) The joint venture meets the
requirements of paragraph 7 of the
explanation of Affiliates in 19.101 of the
Federal Acquisition Regulation; and

(4) The joint venture meets the
requirements of 13 CFR 125.15(b), except that
the principal company may be a veteran-
owned small business concern or a service-
disabled veteran-owned small business
concern.

(e) Any veteran-owned small business
concern (non-manufacturer) must meet the
requirements in 19.102(f) of the Federal
Acquisition Regulation to receive a benefit
under this program.

(End of Clause)

m 39. Add section 852.219-71 toread as
follows:

852.219-71 VA Mentor-Protégé Program.

As prescribed in 819.7115(a), insert
the following clause:

VA Mentor-Protégé Program

(DEC2009)

(a) Large businesses are encouraged to
participate in the VA Mentor-Protégé
Program for the purpose of providing
developmental assistance to eligible service-
disabled veteran-owned small businesses and
veteran-owned small businesses to enhance
the small businesses’ capabilities and
increase their participation as VA prime
contractors and as subcontractors.

(b) The program consists of:

(1) Mentor firms, which are contractors
capable of providing developmental
assistance;

(2) Protégé firms, which are service-
disabled veteran-owned small business
concerns or veteran-owned small business
concerns; and

(3) Mentor-Protégé Agreements approved
by the VA Office of Small and Disadvantaged
Business Utilization.

(c) Mentor participation in the program
means providing business developmental
assistance to aid protégés in developing the
requisite expertise to effectively compete for
and successfully perform VA prime contracts
and subcontracts.

(d) Large business prime contractors
serving as mentors in the VA Mentor-Protégé
Program are eligible for an incentive for
subcontracting plan credit. VA will recognize
the costs incurred by a mentor firm in
providing assistance to a protégé firm and
apply those costs for purposes of determining
whether the mentor firm attains its
subcontracting plan participation goals under
a VA contract. The amount of credit given to
a mentor firm for these protégé
developmental assistance costs shall be
calculated on a dollar-for-dollar basis and
reported by the large business prime
contractor via the Electronic Subcontracting
Reporting System (eSRS).

(e) Contractors interested in participating
in the program are encouraged to contact the
VA Office of Small and Disadvantaged
Business Utilization for more information.

(End of Clause)

m 40. Add section 852.219-72 to read as
follows:

852.219-72 Evaluation Factor for
Participation in the VA Mentor-Protégé
Program.

As prescribed in 819.7115(b), insert
the following clause:

Evaluation Factor for Participation in the
VA Mentor-Protégé Program

(DEC2009)

This solicitation contains an evaluation
factor or sub-factor regarding participation in
the VA Mentor-Protégé Program. In order to
receive credit under the evaluation factor or
sub-factor, the offeror must provide with its
proposal a copy of a signed letter issued by
the VA Office of Small and Disadvantaged
Business Utilization approving the offeror’s
Mentor-Protégé Agreement.

(End of Clause)

m 41. Add section 852.228-72 to read as
follows:

852.228-72 Assisting Service-Disabled
Veteran-Owned and Veteran-Owned Small
Businesses in Obtaining Bonds.

As prescribed in 828.106-71, insert
the following clause:

Assisting Service-Disabled Veteran-Owned
Small Businesses and Veteran-Owned Small
Businesses in Obtaining Bonds

(DEC2009)

Prime contractors are encouraged to assist
service-disabled veteran-owned and veteran-
owned small business potential
subcontractors in obtaining bonding, when
required. Mentor firms are encouraged to
assist protégé firms under VA’s Mentor-
Protégé Program in obtaining acceptable bid,
payment, and performance bonds, when
required, as a prime contractor under a
solicitation or contract and in obtaining any
required bonds under subcontracts.

[FR Doc. E9—-28461 Filed 12—7—-09; 8:45 am]
BILLING CODE 8320-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 21

[FWS—-R9-MB-2009-0071; 91200-1231—
9BPP]

RIN 1018-AW98

Migratory Bird Permits; States
Delegated Falconry Permitting
Authority

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: The States of Mississippi,
Montana, Oklahoma, Pennsylvania,

Texas, and Utah have requested that we,
the U.S. Fish and Wildlife Service,
delegate permitting for falconry to the
State, as provided under the regulations
at 50 CFR 21.29. We have reviewed
regulations and supporting materials
provided by the States, and have
concluded that their regulations comply
with the Federal regulations. We change
the falconry regulations accordingly.
DATES: This rule is effective January 7,
2010.

FOR FURTHER INFORMATION CONTACT: Dr.
George T. Allen, Division of Migratory
Bird Management, U.S. Fish and
Wildlife Service, 703—358—1825.

SUPPLEMENTARY INFORMATION:

Background

We, the U.S. Fish and Wildlife
Service, published a final rule in the
Federal Register on October 8, 2008, to
revise our regulations governing
falconry in the United States (50 CFR
21.29). The regulations provide that,
when a State meets the requirements for
operating under the regulations,
falconry permitting must be delegated to
the State. The States of Mississippi,
Montana, Oklahoma, Pennsylvania,
Texas, and Utah have submitted revised
falconry regulations and supporting
materials, and have requested to be
allowed to operate under the revised
Federal regulations. We have reviewed
the States’ regulations and determined
that they meet the requirements of 50
CFR 21.29(b). According to the
regulations at § 21.29(b)(4), we must
issue a rule to add the State to the list
at § 21.29(b)(10) of approved States with
a falconry program. We change the
Federal regulations accordingly.
Therefore, a Federal permit will no
longer be required to practice falconry
in the States of Mississippi, Montana,
Oklahoma, Pennsylvania, Texas, and
Utah beginning January 1, 2010.

Administrative Procedure

In accordance with section 553 of the
Administrative Procedure Act (5 U.S.C.
551 et seq.), we are issuing this final
rule without prior opportunity for
public comment. Under the regulations
at 50 CFR 21.29(b)(1)(ii), the Director of
the U.S. Fish and Wildlife Service must
determine if a State, tribal, or territorial
falconry permitting program meets
Federal requirements. When the
Director makes this determination, the
Service is required by regulations at 50
CFR 21.29(b)(4) to publish a rule in the
Federal Register adding the State, tribe,
or territory to the list of those approved
for allowing the practice of falconry. On
January 1st of the calendar year
following publication of the rule, the
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Service will terminate Federal falconry
permitting in any State certified under
the regulations at 50 CFR 21.29. This is
a ministerial and non-discretionary
action that must be enacted in short
order to enable the subject States to
assume all responsibilities of falconry
permitting by January 1, 2010, the
effective date of this regulatory
amendment. Further, the relevant
regulation at 50 CFR 21.29 governing
the transfer of permitting authority to
these States has already been subject to
public notice and comment procedures.
Therefore, in accordance with 5 U.S.C.
553(b)(3)(B), we did not publish a
proposed rule in regard to this
rulemaking action because, for good
cause as stated above, we found prior
public notice and comment procedures
to be unnecessary.

Required Determinations

Regulatory Planning and Review

The Office of Management and Budget
(OMB) has determined that this rule is
not significant under Executive Order
12866. OMB bases its determination
upon the following four criteria:

a. Whether the rule will have an
annual effect of $100 million or more on
the economy or adversely affect an
economic sector, productivity, jobs, the
environment, or other units of the
government.

b. Whether the rule will create
inconsistencies with other Federal
agencies’ actions.

c. Whether the rule will materially
affect entitlements, grants, user fees,
loan programs, or the rights and
obligations of their recipients.

d. Whether the rule raises novel legal
or policy issues.

Regulatory Flexibility Act (5 U.S.C. 601
et seq.)

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq., as amended by the
Small Business Regulatory Enforcement
Fairness Act (SBREFA) of 1996 (Pub. L.
104-121), whenever an agency is
required to publish a notice of
rulemaking for any proposed or final
rule, it must prepare and make available
for public comment a regulatory
flexibility analysis that describes the
effect of the rule on small entities (that
is, small businesses, small
organizations, and small government
jurisdictions). However, no regulatory
flexibility analysis is required if the
head of an agency certifies the rule will
not have a significant economic impact
on a substantial number of small
entities.

SBREFA amended the Regulatory
Flexibility Act to require Federal

agencies to provide the statement of the
factual basis for certifying that a rule
will not have a significant economic
impact on a substantial number of small
entities. We have examined this rule’s
potential effects on small entities as
required by the Regulatory Flexibility
Act, and have determined that this
action will not have a significant
economic impact on a substantial
number of small entities. This rule
delegates authority to States that have
requested it, and those States have
already changed their falconry
regulations. This rule does not change
falconers’ costs for practicing their
sport, nor does it affect businesses that
provide equipment or supplies for
falconry.

Consequently, we certify that, because
this rule will not have a significant
economic effect on a substantial number
of small entities, a regulatory flexibility
analysis is not required.

This rule is not a major rule under the
SBREFA (5 U.S.C. 804(2)). It will not
have a significant economic impact on
a substantial number of small entities.

a. This rule does not have an annual
effect on the economy of $100 million
or more. There are no costs to
permittees or any other part of the
economy associated with this
regulations change.

b. This rule will not cause a major
increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions. The
practice of falconry does not
significantly affect costs or prices in any
sector of the economy.

c. This rule will not have significant
adverse effects on competition,
employment, investment, productivity,
innovation, or the ability of U.S.-based
enterprises to compete with foreign-
based enterprises. Falconry is an
endeavor of private individuals. Neither
regulation nor practice of falconry
significantly affects business activities.

Unfunded Mandates Reform Act

In accordance with the Unfunded
Mandates Reform Act (2 U.S.C. 1501 et
seq.), we have determined the following:

a. This rule will not “significantly or
uniquely”” affect small governments in a
negative way. A small government
agency plan is not required. The four
States affected by this rule applied for
the authority to issue permits for the
practice of falconry.

b. This rule will not produce a
Federal mandate of $100 million or
greater in any year; i.e., it is not a
“significant regulatory action” under
the Unfunded Mandates Reform Act.

Takings

In accordance with E.O. 12630, the
rule does not have significant takings
implications. A takings implication
assessment is not required. This rule
does not contain a provision for taking
of private property.

Federalism

This rule does not have sufficient
Federalism effects to warrant
preparation of a Federalism assessment
under E.O. 13132. The States being
delegated authority to issue permits to
conduct falconry have requested that
authority. No significant economic
impacts are expected to result from the
regulation of falconry.

Civil Justice Reform

In accordance with E.O. 12988, the
Office of the Solicitor has determined
that the rule does not unduly burden the
judicial system and meets the
requirements of sections 3(a) and 3(b)(2)
of the Order.

Paperwork Reduction Act

We examined this rule under the
Paperwork Reduction Act of 1995. OMB
has approved the information collection
requirements of the Migratory Bird
Permits Program and assigned OMB
control number 1018-0022, which
expires November 30, 2010. This
regulation change does not add to the
approved information collection.
Information from the collection is used
to document take of raptors from the
wild for use in falconry and to
document transfers of raptors held for
falconry between permittees. A Federal
agency may not conduct or sponsor and
a person is not required to respond to
a collection of information unless it
displays a currently valid OMB control
number.

National Environmental Policy Act

We evaluated the environmental
impacts of the changes to these
regulations, and determined that this
rule does not have any environmental
impacts. Within the spirit and intent of
the Council on Environmental Quality’s
regulations for implementing the
National Environmental Policy Act
(NEPA), and other statutes, orders, and
policies that protect fish and wildlife
resources, we determined that these
regulatory changes do not have a
significant effect on the human
environment.

Under the guidance in Appendix 1 of
the Department of the Interior Manual at
516 DM 2, we conclude that the
regulatory changes are categorically
excluded because they “have no or
minor potential environmental impact”
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(516 DM 2, Appendix 1A(1)). No more
comprehensive NEPA analysis of the
regulations change is required.

Government-to-Government
Relationship With Tribes

In accordance with the President’s
memorandum of April 29, 1994,
“Government-to-Government Relations
with Native American Tribal
Governments” (59 FR 22951), Executive
Order 13175, and 512 DM 2, we have
evaluated potential effects on Federally
recognized Indian Tribes and have
determined that this rule will not
interfere with Tribes’ ability to manage
themselves or their funds or to regulate
falconry on Tribal lands.

Energy Supply, Distribution, or Use

E.O. 13211 requires agencies to
prepare Statements of Energy Effects
when undertaking certain actions.
Because this rule only affects the
practice of falconry in the United States,
it is not a significant regulatory action
under E.O. 12866, and will not
significantly affect energy supplies,
distribution, or use. Therefore, this
action is not a significant energy action
and no Statement of Energy Effects is
required.

Environmental Consequences of the
Proposed Action

Socioeconomic. We do not expect the
proposed action to have discernible
socioeconomic impacts.

Raptor populations. This rule will not
change the effects of falconry on raptor
populations. We have reviewed and
approved the State regulations.

Endangered and Threatened Species.
This rule does not change protections
for endangered and threatened species.

Compliance With Endangered Species
Act Requirements

Section 7 of the Endangered Species
Act (ESA) of 1973, as amended (16
U.S.C. 1531 et seq.), requires that “The
Secretary [of the Interior] shall review
other programs administered by him
and utilize such programs in
furtherance of the purposes of this
chapter” (16 U.S.C. 1536(a)(1)). It
further states that the Secretary must
“insure that any action authorized,
funded, or carried out * * * is not
likely to jeopardize the continued
existence of any endangered species or
threatened species or result in the
destruction or adverse modification of
[critical] habitat” (16 U.S.C. 1536(a)(2)).
Delegating falconry permitting authority
to States with approved programs will
not affect threatened or endangered
species or their habitats in the United
States.

List of Subjects in 50 CFR Part 21

Exports, Hunting, Imports, Reporting
and recordkeeping requirements,
Transportation, Wildlife.

m For the reasons stated in the preamble,
we amend part 21 of subpart C,
subchapter B, chapter I, title 50 of the
Code of Federal Regulations, as follows:

PART 21—MIGRATORY BIRD PERMITS

m 1. The authority citation for part 21
continues to read as follows:

Authority: .0 Migratory Bird Treaty Act, 40
Stat. 755 (16 U.S.C. 703); Public Law 95-616,
92 Stat. 3112 (16 U.S.C. 712(2)); Public Law
106-108, 113 Stat. 1491, Note Following 16
U.S.C. 703.

§21.29 [Amended]

m 2. Amend § 21.29 as follows:

m a. In paragraph (b)(10)(i), remove the
brackets and the words ‘“‘[—States,
tribes, and territories in compliance
with these revised regulations—|”” and
add in their place the words
“Mississippi, Montana, Oklahoma,
Pennsylvania, Texas, or Utah,” and
m b. In paragraph (b)(10)(ii), remove the
words ‘“Mississippi,” “Montana,”
“Oklahoma,” “Pennsylvania,” “Texas,”
and “Utah”.

Dated: November 20, 2009.
Thomas L. Strickland,

Assistant Secretary for Fish and Wildlife and
Parks.

[FR Doc. E9—29060 Filed 12—7—-09; 8:45 am]
BILLING CODE 4310-55-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[Docket No. USCG-2009-0890]

RIN 1625-AA09

Drawbridge Operation Regulation;

Chambers Creek, Steilacoom, WA,
Schedule Change

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
modify the drawbridge operation
regulation for the Burlington Northern
Santa Fe Railroad Bridge across
Chambers Creek, mile 0.0, at
Steilacoom, Washington, so that two-
hour notice would be required for
openings from 3:30 p.m. to 7 a.m. every
day. Openings at all other times would
be on signal. The proposed rule is
necessary to reduce the bridge staffing
requirements during periods of
infrequent openings.

DATES: Comments and related material
must reach the Coast Guard on or before
February 8, 2010.

ADDRESSES: You may submit comments
identified by the Coast Guard docket
number USCG-2009-0890 using any
one of the following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail: Docket Management Facility
(M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC, 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The telephone number
is 202—-366—9329.

To avoid duplication, please use only
one of these methods. See the ‘“Public
Participation and Request for
Comments” portion of the

SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or e-mail Austin Pratt, Chief,
Bridge Section, Waterways Management
Branch, 13th Coast Guard District,
telephone 206—-220-7282, e-mail
address william.a.pratt@uscg.mil. If you
have questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202-366—9826.
SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted,
without change, to http://
www.regulations.gov and will include
any personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2009-0890),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online (http://
www.regulations.gov), or by fax, mail or
hand delivery, but please use only one
of these means. If you submit a
comment online via http://
www.regulations.gov, it will be
considered received by the Coast Guard
when you successfully transmit the
comment. If you fax, hand deliver, or
mail your comment, it will be
considered received by the Coast Guard
when it is received at the Docket
Management Facility. We recommend
that you include your name and a
mailing address, an e-mail address, or a
phone number in the body of your
document so that we can contact you if
we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, click on the
“submit a comment”” box, which will
then become highlighted in blue. In the
“Document Type” drop down menu
select “Proposed Rules” and insert
“USCG-2009-0890” in the “Keyword”

box. Click “Search” then click on the
balloon shape in the “Actions” column.
If you submit your comments by mail or
hand delivery, submit them in an
unbound format, no larger than 84 by 11
inches, suitable for copying and
electronic filing. If you submit them by
mail and would like to know that they
reached the Facility, please enclose a
stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period and may change
the rule based on your comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, click on the
“read comments” box, which will then
become highlighted in blue. In the
“Keyword” box insert “USCG-2009—
0890” and click “Search”. Click the
“Open Docket Folder” in the “Actions”
column. You may also visit either the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue, SE,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. We have an
agreement with the Department of
Transportation to use the Docket
Management Facility.

Privacy Act

Anyone can search the electronic
form of all comments received into any
of our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting, but you may submit a request
using one of the four methods under
ADDRESSES. Please explain why one
would be beneficial. If we determine
that one would aid this rulemaking, we
will hold one at a time and place
announced by a later notice in the
Federal Register.

Background and Purpose

The proposed rule will change current
regulations so that Burlington Northern
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Railroad, the owner of the Chambers
Creek Bridge, will only be required to
raise the draw of the bridge between
3:30 p.m. and 7 a.m. everyday if at least
two hours of notice is provided. At all
other times the draw will be required to
be raised on signal.

From February 16, 2009 through June
30, 2009 the draw opened 127 times for
vessels. These records indicate that the
lift span has opened on average once a
day during that period. Due to the
infrequent need to open the draw, the
railroad company requested this change
to reduce unnecessary staffing of the
bridge.

The operating regulations currently in
effect for the Chambers Creek Bridge are
found at 33 CFR Part 117, Subpart A,
the general operating regulations for
drawbridges. It must open promptly on
signal at any time, which requires
constant attendance by drawtenders.

The waterway traffic at this
drawbridge is confined to recreational
vessels that moor just inside the mouth
and upstream of the bridge in Chambers
Creek. The creek is a tributary of Puget
Sound.

Discussion of Proposed Rule

The Coast Guard proposes to amend
33 CFR Part 117 by adding § 117.1030
Chambers Creek to Subpart B of 33 CFR
Part 117. The language of the new
section would require the draw of the
bridge to be raised between 3:30 p.m.
and 7 a.m. everyday only if at least two
hours of notice is provided. At all other
times the draw will be required to be
raised on signal.

Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. The Coast
Guard has made this determination
based on the fact that the proposed rule
will have little, if any, impact on the
ability of vessels to pass under the
Burlington Northern Santa Fe Railroad
Bridge across Chambers Creek since the
draw rarely has to open for vessel traffic
and vessel operators will still be able to
have the draw opened either on signal

or by giving 2 hours notice depending
on the time of day.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities because the proposed rule will
have little, if any, impact on the ability
of vessels to pass under the Burlington
Northern Santa Fe Railroad Bridge
across Chambers Creek since the draw
rarely has to open for vessel traffic and
vessel operators will still be able to have
the draw opened either on signal or by
giving 2 hours notice depending on the
time of day.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how, and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Austin Pratt,
Chief, Bridge Section, Waterways
Management Branch, 13th Coast Guard
District, at (206) 220-7282. The Coast
Guard will not retaliate against small
entities that question or complain about
this rule or any policy or action of the
Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule will not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
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Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “‘significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of
Information and Regulatory Affairs has
not designated this as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01,
and Commandant Instruction
M16475.1D which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions which do not individually or
cumulatively have a significant effect on
the human environment because it
simply promulgates the operating
regulations or procedures for
drawbridges. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this proposed rule.

List of Subjects in 33 CFR Part 117
Bridges.
For the reasons discussed in the

preamble, the Coast Guard proposes to
amend 33 CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:
Authority: 33 U.S.C. 499; 33 CFR 1.05-1;

Department of Homeland Security Delegation
No. 0170.1.

2. Add §117.1030 to read as follows:

§117.1030 Chambers Creek.

The draw of the Burlington Northern
Santa Fe Railroad Bridge across
Chambers Creek, mile 0.0, at Steilacoom
shall open on signal if at least two-hour
notice is given between 3:30 p.m. and 7
a.m. daily. At all other times the bridge
shall open on signal.

Dated: October 15, 2009.
G.T. Blore,

Rear Admiral, U.S. Coast Guard Commander,
Thirteenth Coast Guard District.

[FR Doc. E9-29128 Filed 12—-7-09; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 261
[EPA-HQ-RCRA-2005-0017; FRL-9089-5]
RIN 2050-AG57

Withdrawal of the Emission-
Comparable Fuel Exclusion Under
RCRA

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to withdraw
the conditional exclusion from
regulations promulgated on December
19, 2008 under subtitle C of the
Resource Conservation and Recovery
Act (RCRA) for so-called Emission
Comparable Fuel (ECF). These are fuels
produced from hazardous secondary
materials which, when burned in
industrial boilers under specified
conditions, generate emissions that are
comparable to emissions from burning
fuel oil in those boilers. EPA is
proposing to withdraw this conditional
exclusion because ECF appears to be
better regarded as being a discarded
material and regulated as a hazardous
waste. The exclusions for comparable
fuel and synthesis gas fuel are not
addressed or otherwise affected by this
proposed rule.

DATES: Comments must be received on
or before January 22, 2010. Under the
Paperwork Reduction Act, comments on
the information collection provisions
are best assured of having their full

effect if the Office of Management and
Budget (OMB) receives a copy of your
comments on or before January 7, 2010.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
RCRA-2005-0017, by one of the
following methods:

e hitp://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

e E-mail: rcra-docket@epa.gov.

e Fax:202-566—-9744.

e Mail: RCRA Docket, Environmental
Protection Agency, Mailcode: 2822T,
1200 Pennsylvania Ave., NW.,
Washington, DC 20460. Please include a
total of two copies. We request that you
also send a separate copy of your
comments to the contact person listed
below (see FOR FURTHER INFORMATION
CONTACT). In addition, please mail a
copy of your comments on the
information collection provisions to the
Office of Information and Regulatory
Affairs, Office of Management and
Budget (OMB), Attn: Desk Officer for
EPA, 725 17th St., NW., Washington, DC
20503.

e Hand Delivery: RCRA Docket, EPA
Docket Center (2822T), EPA West, Room
3334, 1301 Constitution Ave., NW.,
Washington, DC. Such deliveries are
only accepted during the Docket’s
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information. Please
include a total of two copies. We request
that you also send a separate copy of
each comment to the contact person
listed below (see FOR FURTHER
INFORMATION CONTACT).

Instructions: Direct your comments to
Docket ID No EPA-HQ-RCRA-2005—
0017. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comments include information
claimed to be Confidential Business
Information (CBI) or other information
the disclosure of which is restricted by
statute. Clearly mark the part or all of
the information that you claim to be
CBI. The http://www.regulations.gov
Web site is an “‘anonymous access”
system, which means EPA will not
know your identity or contact
information unless you provide it in the
body of your comment. If you send an
e-mail comment directly to EPA without
going through http://www.regulations.
gov, your e-mail address will be
automatically captured and included as
part of the comment that is placed in the
public docket and made available on the
Internet. If you submit an electronic
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comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses. For additional information
about EPA’s public docket, visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.
We also request that interested parties
who would like information they
previously submitted to EPA to be
considered as part of this action, to
identify the relevant information by

docket entry numbers and page
numbers.

Docket: All documents in the docket
are listed in the http://www.regulations.
gov index. Although listed in the index,
some information is not publicly
available, e.g., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in http://
www.regulations.gov or in hard copy at
the RCRA Docket, EPA/DC, EPA West,
Room 3334, 1301 Constitution Ave.,
NW., Washington, DC. The Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is

(202) 566—1744, and the telephone
number for the RCRA Docket is (202)
566—0270.

FOR FURTHER INFORMATION CONTACT:
Mary Jackson, Materials Recovery and
Waste Management Division, Office of
Resource Conservation and Recovery,
Mailcode: 5304P, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460;
telephone number: (703) 308—8453; fax
number: (703) 308—8433; e-mail address:
jackson.mary@epa.gov.

SUPPLEMENTARY INFORMATION:
General Information
A. Does This Action Apply to Me?

Categories and entities potentially
affected by this action include:

EXAMPLES OF POTENTIALLY AFFECTED ENTITIES

NAICS code

Industry description

Basic Chemical Manufacturing.

Petroleum and Coal Products Manufacturing.
Support Activities for Road Transportation.
Waste Treatment and Disposal.

Resin, Synthetic Rubber, and Artificial Synthetic Fibers and Filaments Manufacturing.
Other Chemical Product and Preparation Manufacturing.
Pharmaceutical and Medicine Manufacturing.

National Security and International Affairs.

Paint, Coating, and Adhesive Manufacturing.

Business Support Services.

Cement Manufacturing.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
impacted by this action. This table lists
examples of the types of entities EPA is
aware of that could potentially be
regulated by this action. Other types of
entities not listed could also be affected.
To determine whether your facility,
company, business, organization, etc., is
affected by this action, you should
examine the applicability criteria in this
proposed rule. If you have any questions
regarding the applicability of this action
to a particular entity, consult the person
listed in the preceding FOR FURTHER
INFORMATION CONTACT section.

B. What Should I Consider as I Prepare
My Comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through http://
www.regulations.gov or e-mail. Send or
deliver information identified as CBI to
the following address: Ms. LaShan
Haynes, RCRA Document Control
Officer, EPA (Mail Code 5305W),
Attention Docket ID No. EPA-HQ-
RCRA-2005-0017, 1200 Pennsylvania
Avenue, NW., Washington DC 20460.
Clearly mark the part or all of the

information that you claim to be CBI.
For CBI information in a disk or CD
ROM that you mail to EPA, mark the
outside of the disk or CD ROM as CBI
and then identify electronically within
the disk or CD ROM the specific
information that is claimed as CBI. In
addition to one complete version of the
comment that includes information
claimed as CBI, a copy of the comment
that does not contain the information
claimed as CBI must be submitted for
inclusion in the public docket.
Information so marked will not be
disclosed except in accordance with the
procedures set forth in 40 CFR part 2.

2. Tips for Preparing Your Comments.
When submitting comments, remember
to:

o Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

¢ Follow directions—The agency may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

e Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

e Describe any assumptions and
provide any technical information and/
or data that you used.

¢ If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

¢ Provide specific examples to
illustrate your concerns, and suggest
alternatives.

e Explain your views as clearly as
possible,

¢ Make sure to submit your
comments by the comment period
deadline identified.

3. Docket Copying Costs. You may
copy a maximum of 100 pages from any
regulatory docket at no charge.
Additional copies are 15 cents/page.

4. How Do I Obtain a Copy of This
Document and Other Related
Information? In addition to being
available in the docket, an electronic
copy of today’s proposed rule will also
be available on the Worldwide Web
(WWW). Following the Administrator’s
signature, a copy of this document will
be posted on the WWW at http://
www.epa.gov/hwemact. This Web site
also provides other information related
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to the NESHAP for hazardous waste
combustors.

5. Index of contents. The information
presented in this preamble is organized
as follows:

1. Statutory Authority
II. Background
A. What Is the Intent of the Proposed Rule?
B. Who Will Be Affected by the Proposed
Rule?
III. Summary of the Proposed Rule
IV. Rationale for Proposing To Revoke the
Exclusion for ECF
A. ECF May Be Classified as a Waste
Rather Than a Product
B. Why EPA Now Proposes To Reclassify
ECF as a Waste
V. State Authority
A. Applicability of the Rule in Authorized
States
B. Effect on State Authorization
VI. Statutory and Executive Order Reviews
A. Executive Order 12866: Regulatory
Planning and Review
B. Paperwork Reduction Act
C. Regulatory Flexibility Act
D. Unfunded Mandates Reform Act
E. Executive Order 13132: Federalism
F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments
G. Executive Order 13045: Protection of
Children from Environmental Health and
Safety Risks
H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Usage
. National Technology Transfer
Advancement Act
J. Executive Order 12898: Federal Actions
To Address Environmental Justice in
Minority Populations and Low-Income
Populations

I. Statutory Authority

The emission-comparable fuel (ECF)
regulations were promulgated under the
authority of sections 1004 and 2002 of
the Solid Waste Disposal Act of 1970, as
amended by the Resource Conservation
and Recovery Act of 1976 (RCRA), as
amended by the Hazardous and Solid
Waste Amendments of 1984 (HSWA), 42
U.S.C. 6903 and 6912. Withdrawal of
the rule would be issued under the same
authority, and hazardous waste fuels are
regulated pursuant to section 3004(q) of
RCRA.

II. Background

A. What Is the Intent of the Proposed
Rule?

This rule proposes to withdraw the
conditional exclusion from regulation
under subtitle C of RCRA for ECF, as
codified at § 261.38.1 The conditional
exclusion states that hazardous
secondary materials that meet all of the
hazardous constituent specifications
applicable to comparable fuel, except

—

1See 73 FR 77954 (December 19, 2008).

concentration limits for oxygenates and
hydrocarbons, and that are stored and
burned under prescribed conditions, are
not discarded and thus, are not solid
wastes.

EPA notes, however, that
classification of ECF as a non-waste is
not legally compelled, and an
alternative classification is permissible.
As discussed in more detail in the
following section, ECF is a hazardous
secondary material which can
reasonably be regarded as discarded
when stored and burned because: (1)
The material can have substantially
higher concentrations of hazardous
oxygenates and hydrocarbons than fuel
oil, and thus, lacking physical identity
to fossil fuel, combustion of the material
may be considered to be similar to
incinerating or destroying it, a form of
discarding; (2) the exclusion is
conditioned on extensive, substantive
requirements on burning, similar to the
requirements for permitted hazardous
waste combustors, which conditions are
needed to prevent discard; and (3) the
exclusion is conditioned on extensive,
substantive requirements on storage,
similar to the requirements for
permitted hazardous waste storage
units. EPA has the authority to adopt
conditional exclusions from the
definition of solid waste; however,
when conditions grow ever more
elaborate and extensive and are more
and more comparable (or identical) to
those required for the management of
hazardous waste, the question is raised
as to whether the material is discarded
because of the necessity for waste
management-like conditions on its
handling. Put another way, the
conditions can become a surrogate for
RCRA'’s cradle-to-grave hazardous waste
management system, and the hazardous
secondary materials to which such
conditions pertain can be classified as
discarded. Given the elements of
discard involved in combusting ECF,
and the extensive waste management-
related types of conditions EPA
developed for this conditional
exclusion, it is now EPA’s view, subject
to consideration of public comment,
that these materials should be classified
as solid waste and, when listed or when
exhibiting a characteristic, hazardous
wastes rather than as products.

This proposal would not affect the
exclusions for comparable fuel and
synthesis gas fuel that were
promulgated in 1998 2 (also codified in
§261.38), nor is EPA soliciting comment
on those exclusions or otherwise
reconsidering or reopening them. In
addition, this proposal does not affect

2See 63 FR 33782 (June 19, 1998).

the clarifications and revisions to the
conditions for comparable fuel that EPA
promulgated concurrently with the ECF
exclusion.?

B. Who Will Be Affected by the Proposed
Rule?

Entities that generate, burn, and store
ECF would be potentially affected by
this proposed rule. The basic structure
of the exclusion is that ECF is not a
solid (and hazardous) waste as
generated, and hence is not subject to
the subtitle C regulations. Under today’s
proposal to withdraw the exclusion of
ECF, ECF would again be classified as
a hazardous waste, and all entities
managing such hazardous secondary
materials would again be subject to all
applicable subtitle C hazardous waste
standards. Since the rule was
promulgated in December 2008 and
became effective in January 2009, and
since we are not aware that any States
have adopted or applied for
authorization for this rule, we would
expect that very few facilities, if any, are
managing their hazardous secondary
materials pursuant to this rule.
However, the Agency requests
comments on whether any generators or
burners are managing ECF pursuant to
the terms of the conditional exclusion.

We are also not aware of any
commercial hazardous waste
combustors that are no longer receiving
newly excluded hazardous secondary
materials subject to the ECF rule,
because the materials are now being
managed under the ECF conditional
exclusion. To the extent this is
occurring, however, the commercial
hazardous waste combustors in question
would have lost the waste management
revenues for those diverted fuels and
may have needed to meet their heat
input requirements by using other waste
fuels or fossil fuels. Under today’s
proposal to withdraw the ECF
exclusion, those hazardous secondary
materials that were managed as
excluded ECF would again be classified
as hazardous waste fuels. Thus, those
affected commercial hazardous waste
combustors may have the opportunity to
provide hazardous waste management
services for hazardous secondary
materials managed as ECF. However, as
noted above, we suspect that very few
facilities, if any, are already managing
ECF under the conditional exclusion. If
that is the case, commercial hazardous
waste combustors have likely
experienced very little change.

3See 73 FR at 77963-64.
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III. Summary of the Proposed Rule

This proposed rule would withdraw
the conditional exclusion for ECF under
§261.38, including the exclusion itself
in §261.4(a)(16), specifications and
associated conditions applicable to ECF
under § 261.38(a), the implementation
conditions applicable to ECF under
§ 261.38(b), the storage and burning
conditions for ECF under § 261.38(c),
the provisions for failure to comply with
the conditions for the ECF exclusion
under §261.38(d)(2), the alternative
storage conditions for ECF under
§261.38(e), and the notification of
closure of an ECF storage unit under
§261.38(f).

As noted above, this proposed rule
would not affect, however, the
exclusion for comparable fuel or
synthesis gas fuel, including the
specifications and associated conditions
for these materials under § 261.38(a), the
implementation conditions applicable
to these materials under § 261.38(b), and
the provision for failure to comply with
the conditions for exclusion of these
materials under § 261.38(d)(1).

Finally, the proposed rule would not
affect the clarifications and revisions to
the conditions for comparable fuel that
EPA promulgated concurrently with the
ECF exclusion; specifically: (1)
Clarification that comparable fuel that is
spilled or leaked and that no longer
meets the conditions of the exclusion
must be managed as a hazardous waste
if it exhibits a characteristic of
hazardous waste or if it is otherwise a
listed hazardous waste (§261.38(b)(15));
(2) clarification that the comparable fuel
tank system and container storage units
become subject to the RCRA hazardous
waste facility standards if not cleaned of
liquids and accumulated solids within
90 days of ceasing operations as a
comparable fuel storage unit
(§261.38(b)(13)); (3) waiver of the RCRA
closure requirements for tank systems
and container storage units that were
used only to store hazardous wastes that
are subsequently excluded as
comparable fuel (§ 261.38(b)(14)); (4)
clarification that boiler residues,
including bottom ash and emission
control residue, from burning
comparable fuel would be subject to
regulation as hazardous waste if they
exhibit a hazardous waste characteristic
(§261.38(b)(12)); and (5) a condition 4
requiring that the one-time notice by the
generator to regulatory officials must

4Please note that this condition applies
prospectively to generators that newly claim the
comparable fuel exclusion after December 19, 2008
and to generators that must submit a revised
notification after December 19, 2008 because of a
substantive change in the information required by
the notice.

include an estimate of the average and
maximum monthly and annual quantity
of comparable fuel for which an
exclusion is claimed

(§ 261.38(b)(2)(1)(A)).

IV. Rationale for Proposing To Revoke
the Exclusion for ECF

A. ECF May Be Classified as a Waste
Rather than as a Product

Since 1998, hazardous secondary
materials (i.e., spent materials, sludges,
byproducts, and off-specification
commercial chemical products) which
have fuel value and whose hazardous
constituent levels are comparable to
those found in fuel oil that could be
burned in their place have been
excluded from the definition of solid
waste (and, hence, cannot be hazardous
waste). See §261.38.5 These materials
are called comparable fuels.

On December 19, 2008,% EPA added
an additional group of hazardous
secondary materials to the exclusions in
§261.38. These are hazardous secondary
materials that, as generated, are handled
as fuel products through all phases of
management. The rule sought to assure
that this will occur through a series of
conditions on the circumstances of their
storage and burning, and based on their
substantial physical identity—except for
their level of hydrocarbons and
oxygenates—with fuel oil. These
hazardous secondary materials must
meet all of the hazardous constituent
specifications for comparable fuel,
except those for oxygenates and
hydrocarbons. These excluded fuels are
termed ‘“‘emission-comparable fuel”” (or
“ECF”’) because the emissions from an
industrial boiler burning these
hazardous secondary materials under
the conditions of the exclusion are
comparable to the emissions from an
industrial boiler burning fuel oil, the
fossil fuel for which ECF could
substitute. See 73 FR at 77956.

However, ECF is a hazardous
secondary material because the material
can have substantially higher
concentrations of hazardous oxygenates
and hydrocarbons than fuel oil, and
thus, lacking physical identity to fossil
fuel, can also be reasonably considered
to be discarded when burned (and when
accumulated/stored prior to burning).
Hazardous oxygenates and
hydrocarbons contribute fuel value (and
are often found at some level in
petroleum-based fuel products albeit
less than allowed in ECF); however,
several of these compounds (e.g.,
polycyclic aromatic hydrocarbons,

5See 63 FR 33782 (June 19, 1998).

6See 73 FR 77954.

naphthalene, benzene, and acrolein) are
also highly toxic? to human health and
to the environment. EPA based the ECF
exclusion on its view that these
hazardous compounds would be
destroyed in the combustion process, to
the extent that their concentration in the
emissions would be comparable to that
in the emissions from the combustion of
fuel oil in industrial boilers. However,
to ensure comparable emissions, EPA
conditioned the exclusion on extensive,
substantive requirements on burning
that are in fact similar to the
requirements for permitted hazardous
waste combustors—including
conditions on the type of unit in which
ECF can be combusted, constituent-by-
constituent feedrate limits controlling
the amount of ECF which may be
burned (some of which are miniscule),8
and boiler operating conditions (e.g., CO
control, dioxin/furan control, automatic
ECF cutoff systems, and operator
training). See § 261.38(c)(2). In the case
of ECF, because it was necessary to
preclude discard by meeting conditions
tantamount to satisfying the substantive
subtitle C regulatory regime, EPA
concludes that the hazardous secondary
material is more waste-like than
product-like.

Similarly, the exclusion contains
extensive conditions on storage that are
virtually identical to the requirements
for permitted hazardous waste storage
units. See §261.38(c)(1). That is, while
EPA has the authority to establish
storage conditions in order to identify
hazardous secondary materials that are
not discarded, the collection of storage
conditions on products and by-products
that EPA adopted for ECF to prevent
discard are so similar to the
requirements for hazardous waste
storage units under Subparts I and J of
Part 264 that they become a surrogate to
those required for the management of
hazardous waste, and thus, the material
may be more waste-like than product-
like, and can reasonably be classified as

7USEPA, “Final Technical Support Document for
the Exclusion of Emission Comparable Fuels,”
November 2008, Section 2.4.

8 We note that the maximum firing rate for ECF
containing a polynuclear aromatic hydrocarbon
(among the hydrocarbons which can be present in
unlimited concentrations in ECF) when the ECF is
co-fired with natural gas is 0.55% on a heat input
basis (i.e., the ECF can contribute only 0.55% of the
heat input to the boiler), and the maximum firing
rate for such an ECF would be virtually zero if it
were to be co-fired with fuel oil. See USEPA, ““Final
Technical Support Document for the Exclusion of
Emission Comparable Fuels,” November 2008,
Table 6-5. These feedrate restrictions are needed to
ensure that emissions from burning ECF are
comparable to emissions from burning fuel oil, but
are so restrictive that they indicate the hazardous
secondary material is more waste-like than product-
like since virtually none of it could be burned in
order to preserve emission comparability.
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discarded. Put another way, if it is
necessary to preclude discard by
meeting conditions tantamount to
satisfying the substantive subtitle C
regulatory regime, then the secondary
material may be classified as a waste in
the first instance.

B. Why EPA Now Proposes To Reclassify
ECF as a Waste

We have explained how ECF could be
classified as a waste rather than as a
product. We explain here the rationale
underlying EPA’s proposal choosing to
reclassify ECF as a waste.

The fundamental premise of the ECF
rule is that ECF is no more hazardous
than burning fuel oil, because
combustion of this material will have
comparable emissions. However, to
ensure that the material does not pose
greater risks, EPA felt compelled to
promulgate a very detailed set of
conditions—the equivalent of a detailed
regulatory scheme—for both the storage
and combustion of ECF. As noted, the
conditions of the exclusion are virtually
the same in many critical instances as
the substantive rules which apply while
storing and combusting hazardous
waste. For example, EPA concluded that
burning ECF can lead to greater
concentrations of hazardous
constituents in air emissions under
“normal” combustion conditions.
Therefore, EPA imposed special design
and operational conditions to ensure
effective combustion of ECF, which are
similar to the requirements for
industrial boilers burning hazardous
wastes under the exemption from stack
emissions testing for destruction and
removal efficiency (DRE) provided by 40
CFR 266.110. Therefore, upon further
consideration, the Agency believes that
burning of ECF under the conditional
exclusion is really not much different
from burning hazardous waste in a
hazardous waste combustion unit. We
note that a number of commenters on
the proposed rule raised these same
concerns.

As a matter of policy, the nature of
these requirements related to burning
ECF is such that, in EPA’s view, they are
most appropriately applied through a
careful review process, overseen by the
regulator with an opportunity for public
comment. For example, a formal review
of an ECF burner’s operations would
ensure that the boiler meets the design
conditions, and that the required
operating limits (e.g., CO limit, ECF
feedrate limit, boiler load, gas
temperature for dioxin/furan control)
are properly monitored and linked to an
automatic ECF feed cutoff system.
However, facilities that burn ECF, under
the ECF rule, would satisfy these

conditions absent the formal process to
apply for and obtain an operating
permit. That is, facilities would be
allowed to comply with this
complicated set of operating conditions
without any type of review process.
Although the Agency contemplated that
the authorized permitting authority
would ensure compliance through
enforcement oversight rather than
through the permitting process, the
Agency now believes it is important that
each ECF burner undergoes a thorough
review on the operation of the
combustion unit as part of the existing
subtitle C permitting structure. Indeed,
EPA, on reconsideration (but subject to
consideration of public comment), has
concluded that the ECF rule will
actually require more resources and
more attention from the regulatory
agency than a subtitle C approach to
reach a comparable level of assurance
that appropriate combustion conditions
are met. Under the ECF rule, the burden
would be on State enforcement
personnel to ensure that the conditions
are met after the fact, while under a
permit system, the burden is on the
regulated entity to demonstrate to the
regulatory authority that the terms of the
regulations are met. In many cases,
regulations that are directly enforced
make sense, but where regulations
govern specialized combustion
conditions, and where technical
judgments are important in determining
compliance, the permit process provides
important protections.

With respect to storage, ECF contains
higher (potentially unlimited)
concentrations of hazardous
hydrocarbons and oxygenates than fuel
oil, and so poses a greater storage hazard
than fuel oil. In addition, ECF may often
behave as a dense non-aqueous phase
liquid and be more difficult to contain
than fuel oil should it leak or spill.
Several of these hazardous
hydrocarbons and oxygenates are also
highly volatile, raising concern about
the hazard of fugitive air emissions and
resulting in the need for fugitive
emission controls. In addition, since
storage units are not subject to closure
and financial assurance conditions
under the present rule, ECF storage
units may be improperly closed, which
could result in spills or leaks. All of
these factors are reasons why a thorough
review on the operation of the storage
units should be undertaken as part of
the existing subtitle C permitting
structure, as opposed to a self-
implementing structure. Thus, given all
of these potentials for harm in storage—
all of which are classic damage
pathways for waste storage—EPA is

proposing to remove the exclusion for
ECF when ECF is stored.

For all these reasons, EPA now
concludes, subject to consideration of
public comment, that it is more
straightforward and more appropriate
simply to apply the hazardous waste
rules directly, i.e., to reclassify ECF as
solid waste subject to a hazardous waste
determination and, if hazardous, the
RCRA cradle-to-grave management
system.

V. State Authority

A. Applicability of the Rule in
Authorized States

Under section 3006 of RCRA, EPA
may authorize qualified States to
administer their own hazardous waste
programs in lieu of the Federal program
within the State. Following
authorization, EPA retains enforcement
authority under sections 3008, 3013,
and 7003 of RCRA, although authorized
States have primary enforcement
responsibility. The standards and
requirements for State authorization are
found at 40 CFR part 271.

Prior to enactment of the Hazardous
and Solid Waste Amendments of 1984
(HSWA), a State with final RCRA
authorization administered its
hazardous waste program entirely in
lieu of EPA administering the Federal
program in that State. The Federal
requirements no longer applied in the
authorized State, and EPA could not
issue permits for any facilities in that
State, since only the State was
authorized to issue RCRA permits.
When new, more stringent Federal
requirements were promulgated, the
State was obligated to enact equivalent
authorities within specified time frames.
However, the new Federal requirements
did not take effect in an authorized State
until the State adopted the Federal
requirements as State law.

In contrast, under RCRA section
3006(g) (42 U.S.C. 6926(g)), which was
added by HSWA, new requirements and
prohibitions imposed under HSWA
authority take effect in authorized States
at the same time that they take effect in
unauthorized States. EPA is directed by
the statute to implement these
requirements and prohibitions in
authorized States, including the
issuance of permits, until the State is
granted authorization to do so. While
States must still adopt HSWA related
provisions as State law to retain final
authorization, EPA implements the
HSWA provisions in authorized States
until the States do so.

Authorized States are required to
modify their programs only when EPA
enacts Federal requirements that are
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more stringent or broader in scope than
the existing Federal requirements.
RCRA section 3009 allows the States to
impose standards more stringent than
those in the Federal program (see also
40 CFR 271.1). Therefore, authorized
States may, but are not required to,
adopt Federal regulations, both HSWA
and non-HSWA, that are considered less
stringent than previous Federal
regulations.

B. Effect on State Authorization

The provisions in today’s notice are
not being proposed under the authority
of HSWA and are considered to be more
stringent than current requirements.
States that have adopted the exclusion
would be required to modify their
programs to remove the exclusion for
ECF because they must conform to the
Federal regulations that are more
stringent than the authorized State
regulations. States that adopted the
comparable fuel exclusion promulgated
on June 19, 1998 and codified at
§ 261.38, but that have not adopted the
ECF exclusion, will still need to revise
their programs to adopt the more
stringent conditions applicable to
comparable fuel (see 73 FR at 77963-64)
that were promulgated concurrently
with the ECF exclusion on December 19,
2008.

Section 271.21(e)(2) of EPA’s State
authorization regulations (40 CFR part
271) requires that States with final
authorization modify their programs to
reflect Federal program changes and
submit the modifications to EPA for
approval. The deadline by which the
States will need to modify their
programs is determined by the date of
promulgation of a final rule in
accordance with §271.21(e)(2). Once
EPA approves the modification, the
State requirements would become RCRA
subtitle C requirements.

VI. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

Under Executive Order (EO) 12866
(58 FR 51735, October 4, 1993), this
action is a “‘significant regulatory
action.” Pursuant to the terms of
Executive Order 12866, the Agency, in
conjunction with the Office of
Management and Budget (OMB), has
determined that this proposed rule is a
significant regulatory action because it
proposes to withdraw a rule that OMB
previously determined contains novel
policy issues, as defined under part
3(f)(4) of the Order. Accordingly, EPA
submitted this action to OMB for review
under EO 12866. Any changes made in

response to OMB recommendations
have been documented in the docket for
this action.

This proposed withdrawal of the
RCRA Conditional Exclusion for ECF
would result in lost benefits to society.
The economic assessment
(Assessment) @ prepared in support of
the December 2008 final rule estimated
total annual net social benefits (i.e., net
resource savings) of $13.4 million per
year, assuming all authorized States
were to adopt the rule (which as noted
earlier, we do not believe has occurred).
The benefits estimate was based on the
best available data and information at
the time of the analysis. However, upon
further research and assessment, we
have determined that one of our key
analytical assumptions,1° derived from
data reporting limitations, may not
reflect actual waste management
patterns, as reported. Adjusting for this
discrepancy results in a revised annual
net social benefits estimate of
approximately $6.6 million, again
assuming that the current rule were to
be adopted by all authorized States.?
Actual net social benefits are likely
lower since we believe most States have
not adopted the rule. This adjustment
indicates that the net annual social
benefits lost by withdrawing the final
rule would not be as large as originally
estimated.12

B. Paperwork Reduction Act

The information collection
requirements in this proposed rule have
been submitted for approval to the
Office of Management and Budget
(OMB) under the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. The
Information Collection Request (ICR)
document prepared by EPA has been
assigned EPA ICR number 1361.14.
Withdrawing the ECF exclusion would
result in an increase in the reporting

9USEPA, “Assessment of the Potential Costs,
Benefits, and Other Impacts of the Expansion of the
RCRA Comparable Fuel Exclusion—Final Rule,”
May 14, 2008.

10 Qur primary data source, USEPA, “2005
National Biennial Report,” does not identify a
management method code for wastes that are
combusted in an incinerator and where the heating
value of the wastes is used beneficially in lieu of
fossil or other fuels to combust other waste with
little or no heating value. Thus, the vast majority
of the waste that we identify as likely to be
excluded as ECF, and which is currently combusted
in incinerators, may already be burned for energy
recovery.

11USEPA, “Revised Assessment of the Potential
Costs, Benefits, and Other Impacts of the Expansion
of the RCRA Comparable Fuel Exclusion—Final
Rule,” July 15, 2009.

12USEPA, ““Assessment of the Potential Costs,
Benefits, and Other Impacts of the Proposed
Withdrawal of the Expansion of the RCRA
Comparable Fuel Exclusion—Final Rule,” July 15,
2009.

and recordkeeping burden for ECF
generators and burners, back to the level
prior to promulgation of the exclusion.
That is, under the ECF conditional
exclusion, because ECF was no longer
classified as a hazardous waste, the
generator and burner would not be
required to comply with the paperwork,
reporting, and recordkeeping
requirements under the subtitle C
hazardous waste regulations. However,
ECF generators and burners would be
subject to an annual public reporting
and recordkeeping burden for the
collection of information required under
the conditional exclusion. Thus, overall,
the reporting and recordkeeping burden
for ECF generators and burners resulted
in a net annual reduction of 32,899
hours (assuming that all authorized
States adopted the rule, which has not
occurred) and a savings of $1.3 million
in capital and operation and
maintenance costs (based on the same
assumption). Therefore, withdrawing
the ECF conditional exclusion would
result in a reporting and recordkeeping
burden of 32,899 hours and a cost of
$1.3 million in capital, and operation
and maintenance costs, assuming full
adoption by authorized States. Since we
believe this has not occurred, the new
burden would be far less. If authorized
States have not fully adopted the rule,
withdrawing the ECF conditional
exclusion would not change the
reporting and recordkeeping burden
from what existed prior to promulgation
of the conditional exclusion. OMB has
previously approved the information
collection requirements contained in the
existing regulations at 40 CFR 261.38
under the provisions of the Paperwork
Reduction Act, 44 U.S.C. 3501 et seq.
and has assigned OMB control number
2050-0073. Burden is defined at 5 CFR
1320.3(b).

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations in 40
CFR are listed in 40 CFR part 9.

To comment on the Agency’s need for
this information, the accuracy of the
provided burden estimates, and any
suggested methods for minimizing
respondent burden, EPA has established
a public docket for this rule, which
includes this ICR, under Docket ID
number EPA-HQ-RCRA-2005-0017.
Submit any comments related to the ICR
to EPA and OMB. See ADDRESSES
section at the beginning of this notice
for where to submit comments to EPA.
Send comments to OMB at the Office of
Information and Regulatory Affairs,
Office of Management and Budget, 725
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17th Street, NW., Washington, DC
20503, Attention: Desk Officer for EPA.
Since OMB is required to make a
decision concerning the ICR between 30
and 60 days after December 8, 2009, a
comment to OMB is best assured of
having its full effect if OMB receives it
by January 7, 2010. The final rule will
respond to any OMB or public
comments on the information collection
requirements contained in this proposal.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions.

For purposes of assessing the impacts
of this rule on small entities, small
entity is defined as: (1) A small business
as defined by the Small Business
Administration’s (SBA) regulations at 13
CFR 121.201; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of this proposed rule on small
entities, I certify that this action would
not have a significant economic impact
on a substantial number of small
entities. In determining whether a rule
has a significant economic impact on a
substantial number of small entities, the
impact of concern is any significant
adverse economic impact on small
entities, since the primary purpose of
the regulatory flexibility analyses is to
identify and address regulatory
alternatives “which minimize any
significant economic impact of the rule
on small entities.” 5 U.S.C. 603 and 604.
Thus, an agency may certify that a rule
will not have a significant economic
impact on a substantial number of small
entities if the rule relieves regulatory
burden, or otherwise has a positive
economic effect on all of the small
entities subject to the rule.

We have determined that the affected
ECF generators are not owned by small
governmental jurisdictions or nonprofit
organizations. Therefore, only small
businesses were analyzed for small
entity impacts. For the purposes of the

impact analyses, small entity is defined
either by the number of employees or by
the dollar amount of sales. The level at
which a business is considered small is
determined for each North American
Industrial Classification System
(NAICS) code by the Small Business
Administration.

This rule, as proposed, is projected to
result in increased costs to companies
that may have started to use the
conditional exclusion, as identified in
the ECF Final Rule, although we suspect
that very few facilities, if any, have
begun to comply with this rule.
However, the [reversed] cost impacts to
potentially affected entities are not
expected to be significant, as discussed
under the Regulatory Flexibility section
of the May 14, 2008 Assessment
document.13 As a result, the rule would
not result in significant adverse
economic impacts to affected small
entities. We continue to be interested in
the potential impacts of the proposed
rule on small entities and welcome
comments on issues related to such
impacts.

D. Unfunded Mandates Reform Act

This proposed rule does not contain
a Federal mandate that may result in
expenditures of $100 million or more
for State, local, and tribal governments,
in the aggregate, or the private sector in
any one year. Total annual cost impacts
of this action, as proposed, are not
expected to exceed $6.6 million. Thus,
this proposed rule is not subject to the
requirements of sections 202 or 205 of
UMRA.

This proposed rule is also not subject
to the requirements of section 203 of
UMRA because it contains no regulatory
requirements that might significantly or
uniquely affect small governments. No
small governments are known to own or
manage any of the affected entities.

E. Executive Order 13132: Federalism

This action does not have Federalism
implications. It would not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. This action
primarily and directly affects generators
and burners of ECF. There are no State
and local government bodies that would
incur direct compliance costs by this
rulemaking. Thus, Executive Order

13USEPA, “Assessment of the Potential Costs,
Benefits, and Other Impacts of the Expansion of the
RCRA Comparable Fuel Exclusion—Final Rule,”
May 14, 2008.

13132 does not apply to this proposed
rule.

In the spirit of Executive Order 13132
and consistent with EPA policy to
promote communications between EPA
and State and local governments, EPA
specifically solicits comment on this
proposed rule from State and local
officials.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications, as specified in Executive
Order 13175 (65 FR 67249, November 9,
2000). This proposed rule would neither
impose substantial direct compliance
costs on tribal governments nor preempt
tribal law. Thus, Executive Order 13175
does not apply to this action.

EPA did not consult directly with
representatives of Tribal governments in
the process of developing this proposal.
Thus, EPA solicits comments on this
proposed rule from Tribal officials.

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

This action is not subject to EO 13045
(62 F.R. 19885, April 23, 1997) because
it is not economically significant as
defined in EO 12866, and because the
Agency does not have reason to believe
the environmental health or safety risks
addressed by this proposed action will
present a disproportionate risk to

children.

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution or Usage

This proposed rule is not a
“significant energy action” as defined in
Executive Order 13211 (66 FR 28355,
May 22, 2001)), because it is not likely
to have a significant adverse effect on
the supply, distribution, or use of
energy.

L. National Technology Transfer
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”), Public Law
104-113, 12(d) (15 U.S.C. 272 note)
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. NTTAA directs EPA to provide
Congress, through OMB, explanations
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when the Agency decides not to use
available and applicable voluntary
consensus standards.

Because EPA is proposing to
withdraw the conditional exclusion for
ECF under §261.38, EPA is not
considering the use of any voluntary
consensus standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order (EO) 12898 (59 FR
7629, Feb. 16, 1994) establishes Federal
executive policy on environmental
justice. Its main provision directs
Federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA has determined that this
proposed rule would not have
disproportionately high and/or adverse
human health or environmental effects
on minority or low-income populations
because it would require ECF to be
managed under the RCRA Subtitle C
hazardous waste regulations, thereby
potentially reducing exposures to the
public, including to minority and low-
income populations.

List of Subjects in 40 CFR Part 261

Environmental protection, Hazardous
waste, Recycling, Reporting and
recordkeeping requirements.

Dated: November 30, 2009.

Lisa P. Jackson,
Administrator.

For the reasons set out in the

preamble, title 40, chapter I, of the Code

of Federal Regulations is proposed to be
amended as follows:

PART 261—IDENTIFICATION AND
LISTING OF HAZARDOUS WASTE

1. The authority citation for part 261
continues to read as follows:

Authority: 42 U.S.C. 6903, 6912(b), 6925.

2. Section 261.4 is amended by
revising paragraph (a)(16) to read as
follows:

§261.4 Exclusions.

(a) I

(16) Comparable fuels or comparable
syngas fuels that meet the requirements
of § 261.38.

* * * * *

3. Section 261.38 is revised to read as
follows:

§261.38 Exclusion of comparable fuel and
syngas fuel.

(a) Specifications for excluded fuels.
Wastes that meet the specifications for
comparable fuel or syngas fuel under
paragraphs (a)(1) or (a)(2) of this section,
respectively, and the other requirements
of this section, are not solid wastes.

(1) Comparable fuel specifications.—
(i) Physical specifications—(A) Heating
value. The heating value must exceed
5,000 BTU/1bs. (11,500 J/g).

(B) Viscosity. The viscosity must not
exceed: 50 cS, as-fired.

(ii) Constituent specifications. For
compounds listed in Table 1 to this
section, the specification levels and,
where non-detect is the specification,
minimum required detection limits are:
(see Table 1 of this section).

(2) Synthesis gas fuel specifications.
Synthesis gas fuel (i.e., syngas fuel) that
is generated from hazardous waste must:

(i) Have a minimum Btu value of 100
Btu/Scf;

(ii) Contain less than 1 ppmv of total
halogen;

(iii) Contain less than 300 ppmv of
total nitrogen other than diatomic
nitrogen (N2);

(iv) Contain less than 200 ppmv of
hydrogen sulfide; and

(v) Contain less than 1 ppmv of each
hazardous constituent in the target list
of appendix VIII constituents of this
part.

(3) Blending to meet the
specifications. (i) Hazardous waste shall
not be blended to meet the comparable
fuel specification under paragraph (a)(1)
of this section, except as provided by
paragraph (a)(3)(ii) of this section:

(ii) Blending to meet the viscosity
specification. A hazardous waste
blended to meet the viscosity
specification for comparable fuel shall:

(A) As generated and prior to any
blending, manipulation, or processing,
meet the constituent and heating value
specifications of paragraphs (a)(1)(i)(A)
and (a)(1)(ii) of this section;

(B) Be blended at a facility that is
subject to the applicable requirements of
parts 264, 265, or 267 or § 262.34 of this
chapter; and

(C) Not violate the dilution
prohibition of paragraph (a)(6) of this
section.

(4) Treatment to meet the comparable
fuel specifications. (i) A hazardous
waste may be treated to meet the
specifications for comparable fuel set
forth in paragraph (a)(1) of this section
provided the treatment:

(A) Destroys or removes the
constituent listed in the specification or

raises the heating value by removing or
destroying hazardous constituents or
materials;

(B) Is performed at a facility that is
subject to the applicable requirements of
parts 264, 265, or 267, or § 262.34 of this
chapter; and

(C) Does not violate the dilution
prohibition of paragraph (a)(6) of this
section.

(ii) Residuals resulting from the
treatment of a hazardous waste listed in
subpart D of this part to generate a
comparable fuel remain a hazardous
waste.

(5) Generation of a syngas fuel. (i) A
syngas fuel can be generated from the
processing of hazardous wastes to meet
the exclusion specifications of
paragraph (a)(2) of this section provided
the processing:

(A) Destroys or removes the
constituent listed in the specification or
raises the heating value by removing or
destroying constituents or materials;

(B) Is performed at a facility that is
subject to the applicable requirements of
parts 264, 265, or 267, or § 262.34 of this
chapter or is an exempt recycling unit
pursuant to § 261.6(c); and

(C) Does not violate the dilution
prohibition of paragraph (a)(6) of this
section.

(ii) Residuals resulting from the
treatment of a hazardous waste listed in
subpart D of this part to generate a
syngas fuel remain a hazardous waste.

(6) Dilution prohibition. No generator,
transporter, handler, or owner or
operator of a treatment, storage, or
disposal facility shall in any way dilute
a hazardous waste to meet the
specifications of paragraphs (a)(1)(i)(A)
or (a)(1)(ii) of this section for
comparable fuel, or paragraph (a)(2) of
this section for syngas.

(b) Implementation—(1) General. (i)
Wastes that meet the specifications
provided by paragraph (a) of this section
for comparable fuel or syngas fuel are
excluded from the definition of solid
waste provided that the conditions
under this section are met. For purposes
of this section, such materials are called
excluded fuel; the person claiming and
qualifying for the exclusion is called the
excluded fuel generator and the person
burning the excluded fuel is called the
excluded fuel burner.

(ii) The person who generates the
excluded fuel must claim the exclusion
by complying with the conditions of
this section and keeping records
necessary to document compliance with
those conditions.

(2) Notices—(i) Notices to State RCRA
and CAA Directors in authorized States
or regional RCRA and CAA Directors in
unauthorized States. (A) The generator
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must submit a one-time notice, except
as provided by paragraph (b)(2)(i)(C) of
this section, to the Regional or State
RCRA and CAA Directors, in whose
jurisdiction the exclusion is being
claimed and where the excluded fuel
will be burned, certifying compliance
with the conditions of the exclusion and
providing the following documentation:

(1) The name, address, and RCRA ID
number of the person/facility claiming
the exclusion;

(2) The applicable EPA Hazardous
Waste Code(s) that would otherwise
apply to the excluded fuel;

(3) The name and address of the units
meeting the requirements of paragraphs
(b)(3) and (c) of this section, that will
burn the excluded fuel;

(4) An estimate of the average and
maximum monthly and annual quantity
of material for which an exclusion
would be claimed, except as provided
by paragraph (b)(2)(i)(C) of this section;
and

(5) The following statement, which
shall be signed and submitted by the
person claiming the exclusion or his
authorized representative:

Under penalty of criminal and civil
prosecution for making or submitting false
statements, representations, or omissions, I
certify that the requirements of 40 CFR
261.38 have been met for all comparable
fuels identified in this notification. Copies of
the records and information required at 40
CFR 261.38(b)(8) are available at the
generator’s facility. Based on my inquiry of
the individuals immediately responsible for
obtaining the information, the information is,
to the best of my knowledge and belief, true,
accurate, and complete. I am aware that there
are significant penalties for submitting false
information, including the possibility of fine
and imprisonment for knowing violations.

(B) If there is a substantive change in
the information provided in the notice
required under this paragraph, the
generator must submit a revised
notification.

(C) Excluded fuel generators must
include an estimate of the average and
maximum monthly and annual quantity
of material for which an exclusion
would be claimed only in notices
submitted after December 19, 2008 for
newly excluded fuel or for revised
notices as required by paragraph
(b)(2)(1)(B) of this section.

(ii) Public notice. Prior to burning an
excluded fuel, the burner must publish
in a major newspaper of general
circulation local to the site where the
fuel will be burned, a notice entitled
“Notification of Burning a Fuel
Excluded Under the Resource
Conservation and Recovery Act” and
containing the following information:

(A) Name, address, and RCRA ID
number of the generating facility(ies);

(B) Name and address of the burner
and identification of the unit(s) that will
burn the excluded fuel;

(C) A brief, general description of the
manufacturing, treatment, or other
process generating the excluded fuel;

(D) An estimate of the average and
maximum monthly and annual quantity
of the excluded fuel to be burned; and

(E) Name and mailing address of the
Regional or State Directors to whom the
generator submitted a claim for the
exclusion.

(3) Burning. The exclusion applies
only if the fuel is burned in the
following units that also shall be subject
to Federal/State/local air emission
requirements, including all applicable
requirements implementing section 112
of the Clean Air Act:

(i) Industrial furnaces as defined in
§260.10 of this chapter;

(ii) Boilers, as defined in § 260.10 of
this chapter, that are further defined as
follows:

(A) Industrial boilers located on the
site of a facility engaged in a
manufacturing process where
substances are transformed into new
products, including the component
parts of products, by mechanical or
chemical processes; or

(B) Utility boilers used to produce
electric power, steam, heated or cooled
air, or other gases or fluids for sale;

(iii) Hazardous waste incinerators
subject to regulation under subpart O of
parts 264 or 265 of this chapter and
applicable CAA MACT standards.

(iv) Gas turbines used to produce
electric power, steam, heated or cooled
air, or other gases or fluids for sale.

(4) Fuel analysis plan for generators.
The generator of an excluded fuel shall
develop and follow a written fuel
analysis plan which describes the
procedures for sampling and analysis of
the material to be excluded. The plan
shall be followed and retained at the site
of the generator claiming the exclusion.

(i) At a minimum, the plan must
specify:

(A) The parameters for which each
excluded fuel will be analyzed and the
rationale for the selection of those
parameters;

(B) The test methods which will be
used to test for these parameters;

(C) The sampling method which will
be used to obtain a representative
sample of the excluded fuel to be
analyzed;

(D) The frequency with which the
initial analysis of the excluded fuel will
be reviewed or repeated to ensure that
the analysis is accurate and up to date;
and

(E) If process knowledge is used in the
determination, any information

prepared by the generator in making
such determination.

(ii) For each analysis, the generator
shall document the following:

(A) The dates and times that samples
were obtained, and the dates the
samples were analyzed;

(B) The names and qualifications of
the person(s) who obtained the samples;

(C) A description of the temporal and
spatial locations of the samples;

(D) The name and address of the
laboratory facility at which analyses of
the samples were performed;

(E) A description of the analytical
methods used, including any clean-up
and sample preparation methods;

(F) All quantitation limits achieved
and all other quality control results for
the analysis (including method blanks,
duplicate analyses, matrix spikes, etc.),
laboratory quality assurance data, and
the description of any deviations from
analytical methods written in the plan
or from any other activity written in the
plan which occurred;

(G) All laboratory results
demonstrating whether the exclusion
specifications have been met; and

(H) All laboratory documentation that
support the analytical results, unless a
contract between the claimant and the
laboratory provides for the
documentation to be maintained by the
laboratory for the period specified in
paragraph (b)(9) of this section and also
provides for the availability of the
documentation to the claimant upon
request.

(iii) Syngas fuel generators shall
submit for approval, prior to performing
sampling, analysis, or any management
of an excluded syngas fuel, a fuel
analysis plan containing the elements of
paragraph (b)(4)(i) of this section to the
appropriate regulatory authority. The
approval of fuel analysis plans must be
stated in writing and received by the
facility prior to sampling and analysis to
demonstrate the exclusion of a syngas.
The approval of the fuel analysis plan
may contain such provisions and
conditions as the regulatory authority
deems appropriate.

(5) Excluded fuel sampling and
analysis—(i) General. For wastes for
which an exclusion is claimed under
the specifications provided by
paragraphs (a)(1) or (a)(2) of this section,
the generator of the waste must test for
all the constituents in appendix VIII to
this part, except those that the generator
determines, based on testing or
knowledge, should not be present in the
fuel. The generator is required to
document the basis of each
determination that a constituent with an
applicable specification should not be
present. The generator may not
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determine that any of the following
categories of constituents with a
specification in Table 1 to this section
should not be present:

(A) A constituent that triggered the
toxicity characteristic for the
constituents that were the basis for
listing the hazardous secondary material
as a hazardous waste, or constituents for
which there is a treatment standard for
the waste code in 40 CFR 268.40;

(B) A constituent detected in previous
analysis of the waste;

(C) Constituents introduced into the
process that generates the waste; or

(D) Constituents that are byproducts
or side reactions to the process that
generates the waste.

Note to paragraph (b)(5)(i): Any claim
under this section must be valid and accurate
for all hazardous constituents; a
determination not to test for a hazardous
constituent will not shield a generator from
liability should that constituent later be
found in the excluded fuel above the
exclusion specifications.

(ii) Use of process knowledge. For
each waste for which the comparable
fuel or syngas exclusion is claimed
where the generator of the excluded fuel
is not the original generator of the
hazardous waste, the generator of the
excluded fuel may not use process
knowledge pursuant to paragraph
(b)(5)(1) of this section and must test to
determine that all of the constituent
specifications of paragraphs (a)(1) and
(a)(2) of this section, as applicable, have
been met.

(iii) The excluded fuel generator may
use any reliable analytical method to
demonstrate that no constituent of
concern is present at concentrations
above the specification levels. It is the
responsibility of the generator to ensure
that the sampling and analysis are
unbiased, precise, and representative of
the excluded fuel. For the fuel to be
eligible for exclusion, a generator must
demonstrate that:

(A) The 95% upper confidence limit
of the mean concentration for each
constituent of concern is not above the
specification level; and

(B) The analyses could have detected
the presence of the constituent at or
below the specification level.

(iv) Nothing in this paragraph
preempts, overrides or otherwise
negates the provision in § 262.11 of this
chapter, which requires any person who
generates a solid waste to determine if
that waste is a hazardous waste.

(v) In an enforcement action, the
burden of proof to establish
conformance with the exclusion
specification shall be on the generator
claiming the exclusion.

(vi) The generator must conduct
sampling and analysis in accordance
with the fuel analysis plan developed
under paragraph (b)(4) of this section.

(vii) Viscosity condition for
comparable fuel. (A) Excluded
comparable fuel that has not been
blended to meet the kinematic viscosity
specification shall be analyzed as-
generated.

(B) If hazardous waste is blended to
meet the kinematic viscosity
specification for comparable fuel, the
generator shall:

(1) Analyze the hazardous waste as-
generated to ensure that it meets the
constituent and heating value
specifications of paragraph (a)(1) of this
section; and

(2) After blending, analyze the fuel
again to ensure that the blended fuel

meets all comparable fuel specifications.

(viii) Excluded fuel must be re-tested,
at a minimum, annually and must be
retested after a process change that
could change its chemical or physical
properties in a manner than may affect
conformance with the specifications.

(6) [Reserved]

(7) Speculative accumulation.
Excluded fuel must not be accumulated
speculatively, as defined in
§261.1(c)(8).

(8) Operating record. The generator
must maintain an operating record on
site containing the following
information:

(i) All information required to be
submitted to the implementing
authority as part of the notification of
the claim:

(A) The owner/operator name,
address, and RCRA ID number of the
person claiming the exclusion;

(B) For each excluded fuel, the EPA
Hazardous Waste Codes that would be
applicable if the material were
discarded; and

(C) The certification signed by the
person claiming the exclusion or his
authorized representative.

(ii) A brief description of the process
that generated the excluded fuel. If the
comparable fuel generator is not the
generator of the original hazardous
waste, provide a brief description of the
process that generated the hazardous
waste;

(iii) The monthly and annual
quantities of each fuel claimed to be
excluded;

(iv) Documentation for any claim that
a constituent is not present in the
excluded fuel as required under
paragraph (b)(5)(i) of this section;

(v) The results of all analyses and all
detection limits achieved as required
under paragraph (b)(4) of this section;

(vi) If the comparable fuel was
generated through treatment or

blending, documentation of compliance
with the applicable provisions of
paragraphs (a)(3) and (a)(4) of this
section;

(vii) If the excluded fuel is to be
shipped off-site, a certification from the
burner as required under paragraph
(b)(10) of this section;

(viii) The fuel analysis plan and
documentation of all sampling and
analysis results as required by
paragraph (b)(4) of this section; and

(ix) If the generator ships excluded
fuel off-site for burning, the generator
must retain for each shipment the
following information on-site:

(A) The name and address of the
facility receiving the excluded fuel for
burning;

(B) The quantity of excluded fuel
shipped and delivered;

(C) The date of shipment or delivery;

(D) A cross-reference to the record of
excluded fuel analysis or other
information used to make the
determination that the excluded fuel
meets the specifications as required
under paragraph (b)(4) of this section;
and

(E) A one-time certification by the
burner as required under paragraph
(b)(10) of this section.

(9) Records retention. Records must
be maintained for a period of three
years.

(10) Burner certification to the
generator. Prior to submitting a
notification to the State and Regional
Directors, a generator of excluded fuel
who intends to ship the excluded fuel
off-site for burning must obtain a one-
time written, signed statement from the
burner:

(i) Gertifying that the excluded fuel
will only be burned in an industrial
furnace, industrial boiler, utility boiler,
or hazardous waste incinerator, as
required under paragraph (b)(3) of this
section;

(ii) Identifying the name and address
of the facility that will burn the
excluded fuel; and

(iii) Certifying that the State in which
the burner is located is authorized to
exclude wastes as excluded fuel under
the provisions of this section.

(11) Ineligible waste codes. Wastes
that are listed as hazardous waste
because of the presence of dioxins or
furans, as set out in appendix VII of this
part, are not eligible for these
exclusions, and any fuel produced from
or otherwise containing these wastes
remains a hazardous waste subject to
the full RCRA hazardous waste
management requirements.

(12) Regulatory status of boiler
residues. Burning excluded fuel that
was otherwise a hazardous waste listed
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under §§ 261.31 through 261.33 does
not subject boiler residues, including
bottom ash and emission control
residues, to regulation as derived-from
hazardous wastes.

(13) Residues in containers and tank
systems upon cessation of operations. (i)
Liquid and accumulated solid residues
that remain in a container or tank
system for more than 90 days after the
container or tank system ceases to be
operated for storage or transport of
excluded fuel product are subject to
regulation under parts 262 through 265,
267, 268, 270, 271, and 124 of this
chapter.

(ii) Liquid and accumulated solid
residues that are removed from a
container or tank system after the
container or tank system ceases to be
operated for storage or transport of
excluded fuel product are solid wastes
subject to regulation as hazardous waste
if the waste exhibits a characteristic of
hazardous waste under §§261.21
through 261.24 or if the fuel were
otherwise a hazardous waste listed
under §§261.31 through 261.33 when
the exclusion was claimed.

(iii) Liquid and accumulated solid
residues that are removed from a
container or tank system and which do

not meet the specifications for exclusion
under paragraphs (a)(1) or (a)(2) of this
section are solid wastes subject to
regulation as hazardous waste if:

(A) The waste exhibits a characteristic
of hazardous waste under §§261.21
through 261.24; or

(B) The fuel were otherwise a
hazardous waste listed under §§ 261.31
through 261.33. The hazardous waste
code for the listed waste applies to these
liquid and accumulated solid resides.

(14) Waiver of RCRA closure
requirements. Interim status and
permitted storage and combustion units,
and generator storage units exempt from
the permit requirements under § 262.34
of this chapter, are not subject to the
closure requirements of 40 CFR parts
264, 265, and 267 provided that the
storage and combustion unit has been
used to manage only hazardous waste
that is subsequently excluded under the
conditions of this section, and that
afterward will be used only to manage
fuel excluded under this section.

(15) Spills and leaks. (i) Excluded fuel
that is spilled or leaked and that
therefore no longer meets the conditions
of the exclusion is discarded and must
be managed as a hazardous waste if it
exhibits a characteristic of hazardous

waste under §§ 261.21 through 261.24 or
if the fuel were otherwise a hazardous
waste listed in §§261.31 through
261.33.

(ii) For excluded fuel that would have
otherwise been a hazardous waste listed
in §§261.31 through 261.33 and which
is spilled or leaked, the hazardous waste
code for the listed waste applies to the
spilled or leaked material.

(16) Nothing in this section preempts,
overrides, or otherwise negates the
provisions in CERCLA Section 103,
which establish reporting obligations for
releases of hazardous substances, or the
Department of Transportation
requirements for hazardous materials in
49 CFR parts 171 through 180.

(c) Failure to comply with the
conditions of the exclusion. An
excluded fuel loses its exclusion if any
person managing the fuel fails to
comply with the conditions of the
exclusion under this section, and the
material must be managed as a
hazardous waste from the point of
generation. In such situations, EPA or
an authorized State agency may take
enforcement action under RCRA section
3008(a).

BILLING CODE 6560-50-P
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Table 1 to § 261.38--Detection and Detection Limit Values for Comparable Fuel Specification

Minimum
Concentration Required
Limit (mg/kg at Detection Limit
Chemical name CAS No. 10,000 Btu/lb) (mg/kg)
Total Nitrogen as N...........cccoevvvevevennen. NA 49001 e
Total Halogens as Cl..........ccccooeveienenee. NA 540 e
Total Organic Halogens as Cl...........oc.vcereene. NA ] I
Polychlorinated biphenyls, total [Aroclors, total] 1336-36-3 ND 1.4
Cyanide, total..........cccocevvnininiinnnnen, 57-12-5 ND 1
Metals:
Antimony, total..........ccoeeerieeeiiceenee 7440-36-0 121 .
Arsenic, total........ccceecceereeirennnnes 7440-38-2 023
Barium, total.........ccccoveevevvrinicnns 7440-39-3 23
Beryllium, total.........cccoeeeevccncncnn. 7440-41-7 1.2 .
Cadmium, total........ccccvvevniirccnenns 7440-43-9 1.2
Chromium, total........cccccvveerrerrrreennnn. 7440-47-3 23
Cobalt.......ooccereeeeeee 7440-48-4 46l
Lead, total......cccccevveeeccneeereeeinenee 7439-92-1 31
Manganese..........ccocoouvueiiiiicnnniennnn. 7439-96-5 1.2
Mercury, total..........ccocevvemnennnnanen 7439-97-6 0250
Nickel, total.........ccccveereececceeennns 7440-02-0 58] 0
Selenium, total.........ccoceeevvveeeeriennne 7782-49-2 023
Silver, total........ccccceevrreererieeenenn 7440-22-4 23
Thallium, total.......c.oceeirerirnnee 7440-28-0 23l
Hydrocarbons:
Benzo[a]anthracene............ccccoovcinnnne 56-55-3 24001 0
Benzene......c.cccooieeiinciccniee e 71-43-2 4100 e
Benzo[b]fluoranthene...........cccornenuenne 205-99-2 2400
Benzo[k]fluoranthene.........ccccocuvuenenen. 207-08-9 24001
Benzofa]pyrene.........coccceviceieiinnnn 50-32-8 24000 0 e
Chrysene...........cecevevinecinnciinnen, 218-01-9 2400,
Dibenzo[a,h]anthracene.........cccccceueeee.e 52-70-3 2400 0
7,12-Dimethylbenz{a]anthracene................. 57-97-6 2400 00
Filuoranthene........cccoooicecivcvnneencen. 206-44-0 2400 s
Indeno(1,2,3-cd)pyrene........ccoceeueennee. 193-39-5 2400 0 ..
3-Methylcholanthrene........................... 56-49-5 2400
Naphthalene............cccocmriennnnnnnee 91-20-3 3200 0
Toluene.....cc.ccceeverevcenecnirenceenans 108-88-3 36000 0 ...
Oxygenates:
Acetophenone...........cceeveeeiniininnns 08-86-1 2400 e
ACIOleIN.....eiiiiiieieeieiccete e 107-02-8 39y
Allyl alcohol.........coveeeveeneiieneee, 107-18-6 30
Bis(2-ethylhexyl)phthalate [Di-2-ethylhexyl phthalate] 117-81-7 24000
Butyl benzyl phthalate......................... 85-68-7 2400 0 .
o-Cresol [2-Methyl phenal]..................... 95-48-7 2400 00 e
m-Cresol [3-Methyl phenal]..................... 108-39-4 2400 .
p-Cresol [4-Methyl phenol]..................... 106-44-5 2400 0 ..
Di-n-butyl phthalate...........cccceeeeeeeenes 84-74-2 24000 0 e
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Diethyl phthalate............cccccrruennnnnen. 84-66-2 2400 0 ...
2,4-Dimethylphenol............ccccoveurennes 105-67-9 2400 0 e
Dimethyl phthalate..........cccccocvvunannn. 131-11-3 2400 e
Di-n-octyl phthalate.............cccueuneneene 117-84-0 2400 0 e
Endothall.......cccovveeevieniecieenee 145-73-3 100 e
Ethyl methacrylate..........ccccoeveeneeenes 97-63-2 39 0
2-Ethoxyethanol [Ethylene glycol monoethyl ether] 110-80-5 100 .
Isobutyl alcohol............ccoueeeennnee. 78-83-1 9,
1SOSAfrOle....ccveeereeeeeeeeneeeereane 120-58-1 2400, 0 .
Methyl ethyl ketone [2-Butanone]............... 78-93-3 39
Methyl methacrylate...........cccoeuvenneennes 80-62-6 39
1,4-Naphthoquinone...........cccceveueeneenee. 130-15-4 24001 e
Phenol......ccocveeeeeeeccerrceeeninnes 108-95-2 2400 00 e
Propargyl alcohol [2-Propyn-1-0l].............. 107-19-7 30| 0 s
Safrole....coeeeeeeeereereeceeeeeee 94-59-7 24000 0 e
Sulfonated Organics:
Carbon disulfide.........ccccrrrerriurnnnen. 75-15-0 ND 39
Disulfoton........ccceeeeeveeeccceeeneeerenens 208-04-4 ND 2400
Ethyl methanesulfonate......................... 62-50-0 ND 2400
Methyl methanesulfonate........................ 66-27-3 ND 2400
Phorate.........cooeeeveeeerircscenrecnnnnee 298-02-2 ND 2400
1,3-Propane sultone............ccceeeueeneene. 1120-71-4 ND 100
Tetraethyldithiopyrophosphate [Sulfotepp]...... 3689-24-5 ND 2400
Thiophenol [Benzenethiol]...................... 108-98-5 ND 30
0,0,0-Triethyl phosphorothioate................ 126-68-1 ND 2400
Nitrogenated Organics:
Acetonitrile [Methyl cyanidel.................. 75-05-8 ND 39
2-Acetylaminofluorene [2-AAF].................. 53-96-3 ND 2400
Acrylonitrile.........coeveeiniineenennn. 107-13-1 ND 39
4-Aminobiphenyl........cccccocciiuiiinnnnn. 92-67-1 ND 2400
4-Aminopyridine.........ccccoeveenninnnnne. 504-24-5 ND 100
Aniline.......oeeieeeeeee e 62-53-3 ND 2400
Benzidine.......coevererienciniiennes 92-87-5 ND 2400
Dibenz[a,jlacridine.......c.cccccerurrnnnn. 224-42-0 ND 2400
0,0-Diethyl O-pyrazinyl phosphorothioate [Thionazin] 297-97-2 ND 2400
Dimethoate........ccccceeeeeeeveeeeerernae 60-51-5 ND 2400
p-(Dimethylamino) azobenzene [4-Dime thylaminoazobenzene] 60-11-7 ND 2400
3,3[prime]-Dimethylbenzidine................... 119-93-7 ND 2400
a,a-Dimethylphenethylamine......... 122-09-8 ND 2400
3,3[prime]-Dimethoxybenzidine.................. 119-90-4 ND 100
1,3-Dinitrobenzene [m-Dinitrobenzenej.......... 99-65-0 ND 2400
4,6-Dinitro-o-cresol.......cccccceernneennns 534-52-1 ND 2400
2,4-Dinitrophenol..........cccccceeeenenen. 51-28-5 ND 2400
2,4-Dinitrotoluene........c.cccoceeveenennees 121-14-2 ND 2400
2,6-Dinitrotoluene........cccccceerveeeeeens 606-20-2 ND 2400
Dinoseb [2-sec-Butyl-4,6-dinitrophenol]........ 88-85-7 ND 2400
Diphenylamine........cc.cccoevveeveunennnnne 122-39-4 ND 2400
Ethyl carbamate [Urethanel..................... 51-79-6 ND 100
Ethylenethiourea (2-Imidazolidinethione)....... 96-45-7 ND 110
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Famphur.......c.ccovciiniiiiiiinnnnicinnen.
Methacrylonitrile.........c.ccccovceenenns
Methapyrilene.........ccocvreeiinnnnnnnnn.
Methomyl......cccocniiiiniiniieee
2-Methyllactonitrile, [Acetone cyanohydrin]....
Methyl parathion.......c..cccocenerernnnnns
MNNG (N-Metyl-N-nitroso-N[prime]-nitroguanidine)
1-Naphthylamine, [a-Naphthylamine].......
2-Naphthylamine, [B-Naphthylaminel]........
Nicotine.....cccceeevrrveicincrenenes
4-Nitroaniline, [p-Nitroaniline]...............
Nitrobenzene.........c.ccccovvrevnccnnnen.
p-Nitrophenol, [p-Nitrophenol].................
5-Nitro-o-toluidine.........c.ccceceevnnenees
N-Nitrosodi-n-butylamine.......................
N-Nitrosodiethylamine...........cccovueneene
N-Nitrosodiphenylamine, [Diphenylnitrosamine]..
N-Nitroso-N-methylethylamine...................
N-Nitrosomorpholine........ccccceccrreennens
N-Nitrosopiperidine..........c..ccoceeuvenen.
N-Nitrosopyrrolidine........c.ccccecnvennenes
2-Nitropropane...........ccceeeerveenrvennns
Parathion...........ccccoceereencrinennnne
Phenacetin......c.cccoevvnniinccnnnns
1,4-Phenylene diamine, [p-Phenylenediamine]....
N-Phenylthiourea...........cccccovmvernennes
2-Picoline [alpha-Picoline}
Propylithioracil, [6-Propyl-2-thiouracill.......
Pyridine......coooeieeeeiiicieeeenes
Strychning.......ooeeeeeccennrecreeeeene
Thioacetamide..........cccoeveevricecnnnennn.
ThiofanoX.......cccoceevecncrirrccenneee
Thiourea......ccoceeeveeucenecenncirncenens
Toluene-2,4-diamine [2,4-Diaminotoluenel].......
Toluene-2,6-diamine [2,6-Diaminotoluenel.......
o-Toluidine......ccccceverrerrreeeeee
p-Toluidine........ccococvveninniininnnne
1,3,5-Trinitrobenzene, [sym-Trinitobenzene]....
Halogenated Organics:
Allyl chloride.......ccooceevciiinnecnnnns
Aramite.....c.cooeverviirineeerncnecnnes
Benzal chloride [Dichloromethyl benzenel].......
Benzyl chloride........ccoooeeereincene
bis(2-Chloroethyl)ether [Dichoroethyl ether]...
Bromoform [Tribromomethanel....................
Bromomethane [Methyl bromide]..................
4-Bromophenyl phenyl ether [p-Bromo diphenyl ether]
Carbon tetrachloride..........c..ccccconeen.
Chlordane........ccceeeeieenniecececniinnes

52-85-7
126-98-7
91-80-5
16752-77-5
75-86-5
298-00-0
70-25-7
134-32-7
91-59-8
54-11-5
100-01-6
98-96-3
100-02-7
99-55-8
924-16-3
55-18-5
86-30-6
10595-95-6
59-89-2
100-75-4
930-55-2
79-46-9
56-38-2
62-44-2
106-50-3
103-85-5
109-06-8
51-52-5
110-86-1
57-24-9
62-55-5
39196-18-4
62-56-6
95-80-7
823-40-5
95-53-4
106-49-0
99-35-4

107-05-1
140-57-8
98-87-3
100-44-77
111-44-4
75-25-2
74-83-9
101-55-3
56-23-5
57-74-9

ND
ND
ND
ND
ND
ND
ND
ND
ND
ND
ND
ND
ND
ND
ND
ND
ND
ND
ND
ND
ND
ND
ND
ND
ND
ND
ND
ND
ND
ND
ND
ND
ND
ND
ND
ND
ND
ND

ND
ND
ND
ND
ND
ND
ND
ND
ND
ND

2400
39
2400
57
100
2400
110
2400
2400
100
2400
2400
2400
2400
2400
2400
2400
2400
2400
2400
2400
2400
2400
2400
2400
57
2400
100
2400
100
57
100
57
57
57
2400
100
2400

39
2400
100
100
2400
39
39
2400
39
14
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p-Chloroaniline.........cccccoovmievnnnenn. 106-47-8 ND 2400
Chlorobenzene..........cccceeeeereeereecennees 108-90-7 ND 39
Chlorobenzilate.........ccccvveueerreveennn. 510-15-6 ND 2400
p-Chioro-m-cresol........ceceeeeeieiennnnns 59-50-7 ND 2400
2-Chloroethyl vinyl ether...................... 110-75-8 ND 39
Chloroform.......ccceeeeceeeireeccneccenenen. 67-66-3 ND 39
Chloromethane [Methyl chloride]................ 74-87-3 ND 39
2-Chloronaphthalene [beta-Chloronaphthalene]... 91-58-7 ND 2400
2-Chlorophenol {o-Chlorophenal]................ 95-57-8 ND 2400
Chioroprene [2-Chloro-1,3-butadienej........... 1126-99-8 ND 39
2,4-D [2,4-Dichlorophenoxyacetic acid]......... 94-75-7 ND 7
Diallate.......ccccevveererrircrcneenenrenne 2303-16-4 ND 3400
1,2-Dibromo-3-chloropropane.................... 96-12-8 ND 39
1,2-Dichlorobenzene [o-Dichlorobenzene]........ 95-50-1 ND 2400
1,3-Dichlorobenzene [m-Dichlorobenzenel........ 541-73-1 ND 2400
1,4-Dichlorobenzene [p-Dichlorobenzenej........ 106-46-7 ND 2400
3,3[prime]-Dichlorobenzidine................... 91-94-1 ND 2400
Dichlorodifluoromethane [CFC-12]............... 75-71-8 ND 39
1,2-Dichloroethane [Ethylene dichloride]....... 107-06-2 ND 39
1,1-Dichloroethylene [Vinylidene chloride]..... 75-35-4 ND 39
Dichloromethoxy ethane [Bis(2-chioroethoxy)methane] 111-91-1 ND 2400
2,4-Dichlorophenol...........cccocrverreenen. 120-83-2 ND 2400
2,6-Dichlorophenol...........cceoerenirennne 87-65-0 ND 2400
1,2-Dichloropropane [Propylene dichloride]..... 78-87-5 ND 39
cis-1,3-Dichloropropylene...................... 10061-01-5 ND 39
trans-1,3-Dichloropropylene.................... 10061-02-6 ND 39
1,3-Dichloro-2-propanol...........ccccceeemu..e 96-23-1 ND 30
Endosulfan f........cococeirivcneccncnnneeens 959-98-8 ND 1.4
Endosulfan H......ccoovvieecveeincennenne 33213-65-9 ND 1.4
ENndrin.....o e 72-20-8 ND 1.4
Endrin aldehyde.........ccceorercinceennen. 7421-93-4 ND 1.4
Endrin Ketone.......ccccccevcevieeccenneenns 53494-70-5 ND 1.4
Epichlorohydrin [1-Chloro-2,3-epoxy propanel]... 106-89-8 ND 30
Ethylidene dichloride [1,1-Dichloroethanel]..... 75-34-3 ND 39
2-Fluoroacetamide..........ccccevererenneenn. 640-19-7 ND 100
Heptachlor..........cccocviiinencninennee 76-44-8 ND 1.4
Heptachlor epoxide.........ccccevvrecennnccn. 1024-57-3 ND 28
Hexachlorobenzene.......c.cccocovcreeinncennee 118-74-1 ND 2400
Hexachloro-1,3-butadiene [Hexachlorobutadiene]. 87-68-3 ND 2400
Hexachlorocyclopentadiene...................... 77-47-4 ND 2400
Hexachloroethane..........cccoveevieieneeeens 67-72-1 ND 2400
Hexachlorophene........cccoecoeeicieeencnnnes 70-30-4 ND 59000
Hexachloropropene [Hexachloropropylenel]........ 1888-71-7 ND 2400
1SOAriN....emiieeeeeecceree e 465-73-6 ND 2400
Kepone [Chlordecone].........c.ccoovrnuennnes 143-50-0 ND 4700
Lindane [gamma-BHC] [gamma-Hexachlorocyclohexanel]....... 58-89-9 ND 1.4
Methylene chloride [Dichloromethane]........... 75-09-2 ND 39
4,4[prime]-Methylene-bis(2-chloroaniline)...... 101-14-4 ND 100
Methyl iodide [lodomethanej.................... 74-88-4 ND 39
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Pentachlorobenzene..........ccccceeveeeecnen 608-93-5 ND 2400
Pentachloroethane...........ccccceeevcunennnn. 76-01-7 ND 39
Pentachloronitrobenzene [PCNB] [Quintobenzene] [Quintozene]. 82-68-8 ND 2400
Pentachlorophenol...........ccccoeeeevevenene 87-88-5 ND 2400
Pronamide........ccceceervueereccrnnceeenncnnne 23950-58-5 ND 2400
Silvex [2,4,5-Trichlorophenoxypropionic acid].. 93-72-1 ND 7
2,3,7,8-Tetrachlorodibenzo-p-dioxin [2,3,7,8-TCDD] 1746-01-6 ND 30
1,2,4,5-Tetrachlorobenzene..................... 95-94-3 ND 2400
1,1,2,2-Tetrachloroethane...................... 79-35-4 ND 39
Tetrachloroethylene [Perchloroethylenel]........ 127-18-4 ND 39
2,3,4,6-Tetrachlorophenol...................... 58-90-2 ND 2400
1,2,4-Trichlorobenzene......... reeerererenees 120-82-1 ND 2400
1,1,1-Trichloroethane [Methyl chloroform]...... 71-56-6 ND 39
1,1,2-Trichloroethane [Vinyl trichloride]...... 79-00-5 ND 39
Trichloroethylene..........ccccoouevennnnnee 79-01-6 ND 39
Trichlorofluoromethane [Trichlormonofluoromethanej........... 75-69-4 ND 39
2,4,5-Trichlorophenol............cceceeuennee 95-95-4 ND 2400
2,4,6-Trichlorophenol.............ccccoueu.e. 88-06-2 ND 2400
1,2,3-Trichloropropane.............cccceeueeen. 06-18-4 ND 39
Vinyl Chloride.......c.ccocvvcnnereniaeens 75-01-4 ND 39

Notes:

NA--Not Applicable.
ND--Nondetect.

(?) 25 or individual halogenated organics listed below.

[FR Doc. E9—29063 Filed 12—7-09; 8:45 am]
BILLING CODE 6560-50-C

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[EPA-HQ-SFUND-1990-0011; FRL-9089-9]

National Oil and Hazardous Substance
Pollution Contingency Plan National
Priorities List

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of intent to delete the
Kerr-McGee Reed-Keppler Park
Superfund Site from the National
Priorities List.

SUMMARY: EPA, Region 5 is issuing a
Notice of Intent to Delete the Kerr-
McGee Reed-Keppler Park Superfund
Site (Site) located in West Chicago,
Illinois, from the National Priorities List
(NPL) and requests public comments on
this proposed action. The NPL,
promulgated pursuant to Section 105 of
the Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA) of 1980, as amended, is
an appendix of the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP). EPA and the
State of Illinois, through the Illinois
Environmental Protection Agency

(IEPA), have determined that all
appropriate response actions under
CERCLA have been completed.
However, this deletion does not
preclude future actions under
Superfund.

DATES: Comments must be received by
January 7, 2010.

ADDRESSES: Submit your comments,
identified by Docket ID no. EPA-HQ-
SFUND-1990-0011, by one of the
following methods:

e http://www.regulations.gov: Follow
on-line instructions for submitting
comments.

e E-mail: Timothy Fischer, Remedial
Project Manager, at
fischer.timothy@epa.gov or Janet Pope,
Community Involvement Coordinator, at
pope.janet@epa.gov.

e Fax:Gladys Beard at (312) 697—
2077.

e Mail: Timothy Fischer, Remedial
Project Manager, U.S. Environmental
Protection Agency (SR-7]), 77 W.
Jackson Blvd., Chicago, IL 60604, (312)
886—5787, or Janet Pope, Community
Involvement Coordinator, U.S.
Environmental Protection Agency (SI-
7]), 77 W. Jackson Blvd., Chicago, IL
60604, (312) 353-0628 or 1-800—-621—
8431.

e Hand delivery: Janet Pope,
Community Involvement Coordinator,
U.S. Environmental Protection Agency
(SI-7]), 77 W. Jackson Blvd., Chicago, IL

60604. Such deliveries are only
accepted during the docket’s normal
hours of operation, and special
arrangements should be made for
deliveries of boxed information. The
normal business hours are Monday
through Friday, 8:30 am to 4:30 pm.

Instructions: Direct your comments to
Docket ID no. EPA-HQ-SFUND-1990—
0011. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or E-mail. The
http://www.regulations.gov Web site is
an “anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
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recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket

All documents in the docket are listed
in the http://www.regulations.gov index.
Although listed in the index, some
information may not be publicly
available, e.g., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in the hard copy. Publicly
available docket materials are available
either electronically at http://
www.regulations.gov or in hard copy at:
U.S. Environmental Protection
Agency—Region 5, 77 W. Jackson Blvd.,
Chicago, IL 60604, Hours: Monday
through Friday, 8:30 a.m. to 4:30 p.m.,
excluding Federal holidays. West
Chicago Public Library, 118 W.

Washington St., West Chicago, IL 60185,
(630) 231-1552, Hours: Monday through
Thursday, 9 a.m. to 9 p.m.; Friday and
Saturday, 9 a.m. to 5 p.m.; and Sundays
until May, 1 p.m. to 5 p.m.

FOR FURTHER INFORMATION CONTACT:
Timothy Fischer, Remedial Project
Manager, U.S. Environmental Protection
Agency (SR-6]), 77 W. Jackson Blvd.,
Chicago, IL 60604, (312) 886—4737,
fischer.timothy@epa.gov.

SUPPLEMENTARY INFORMATION:

In the “Rules and Regulations”
section of today’s Federal Register, we
are publishing a direct final Notice of
Deletion of the Kerr-McGee Reed
Keppler Park Superfund Site without
prior Notice of Intent to Delete because
we view this as a noncontroversial
revision and anticipate no adverse
comment. We have explained our
reasons for this deletion in the preamble
to the direct final Notice of Deletion,
and those reasons are incorporated
herein. If we receive no adverse
comment(s) on this deletion action, we
will not take further action on this
Notice of Intent to Delete. If we receive
adverse comment(s), we will withdraw
the direct final Notice of Deletion, and
it will not take effect. We will, as

appropriate, address all public
comments in a subsequent final Notice
of Deletion based on this Notice of
Intent to Delete. We will not institute a
second comment period on this Notice
of Intent to Delete. Any parties
interested in commenting must do so at
this time.

For additional information, see the
direct final Notice of Deletion which is
located in the Rules and Regulations
section of this Federal Register.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
waste, Hazardous substances,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR,
1991 Comp., p. 351; E.O. 12580, 52 FR 2923;
3 CFR, 1987 Comp., p. 193.

Dated: November 20, 2009.

Bharat Mathur,

Acting Regional Administrator, Region 5.
[FR Doc. E9-29090 Filed 12—-7-09; 8:45 am]
BILLING CODE 6560-50-P
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DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

December 3, 2009.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB),
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8681.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to

the collection of information unless it
displays a currently valid OMB control
number.

National Agricultural Statistics Service

Title: Cold Storage.

OMB Control Number: 0535-0001.

Summary of Collection: The primary
objective of the National Agricultural
Statistics Service (NASS) is to prepare
and issue State and national estimates of
crop and livestock production, value
and disposition. The monthly Cold
Storage Survey provides information on
national supplies of food in refrigerated
storage facilities. A biennial survey of
refrigerated warehouses is also
conducted to provide a benchmark of
the capacity available for refrigerated
storage of the nation’s food supply. The
data will be collected under the
authority of 7 U.S.C. 2204(a). This statue
specifies “The Secretary of Agriculture
shall procure and preserve all
information concerning agriculture
which he can obtain * * * by the
collection of statistics * * * and shall
distribute them among agriculturists.”

Need and Use of the Information:
USDA agencies such as the World
Agricultural Outlook Board, Economic
Research Service, and Agricultural
Marketing Service use information from
the Cold Storage report in setting and
administering government commodity
programs and in supply and demand
analysis. Included in the report are
stocks of pork bellies, frozen orange
juice concentrate, butter, and cheese
which are traded on the Chicago Board
of Trade. The timing and frequency of
the surveys have evolved to meet the
needs of producers, facilities,
agribusinesses, and government
agencies.

Description of Respondents: Business
or other for-profit.

Number of Respondents: 3,175.

Frequency of Responses: Reporting:
Monthly; biennially.

Total Burden Hours: 7,949.

National Agricultural Statistics Service

Title: Agricultural Prices.

OMB Control Number: 0535-0003.

Summary of Collection: Estimates of
prices received by farmers and prices
paid for production goods and services
are needed by the U.S. Department of
Agriculture, National Agriculture
Statistics Service (NASS) for the
following purposes: (a) To compute
Parity Prices in accordance with

requirements of the Agricultural
Adjustment Act of 1938 as amended
(Title III, Subtitle A, Section 301a, (b) to
estimate value of production, inventory
values, and cash receipts from farming,
(c) to determine the level for farmer
owned reserves, (d) to provide
guidelines for Risk Management Agency
price selection options, (e) to determine
Federal disaster prices to be paid, and
(f) to determine the grazing fee on
Federal lands. General authority for
these data collection activities is granted
under U.S. Code Title 7, Section 2204.

Need and Use of the Information: The
NASS price program computes annual
U.S. weighted average prices received
by farmers for wheat, barley, corn, oats,
grain sorghum, rice, cotton, pulse crops,
peanuts, and oilseeds based on monthly
marketing. Prices estimates are used by
many Government agencies as a general
measure of commodity price changes,
economic analysis relating to farm
income and alternative marketing
policis, and for disaster and insurance
payments.

Description of Respondents: Farms;
business or other for-profit.

Number of Respondents: 114,085.

Frequency of Responses: Reporting:
On occasion; monthly; annually;
biennially.

Total Burden Hours: 37,213.

Charlene Parker,

Departmental Information Collection
Clearance Officer.

[FR Doc. E9-29257 Filed 12—-7-09; 8:45 am]
BILLING CODE 3410-20-P

DEPARTMENT OF AGRICULTURE
Forest Service

Draft Tropic to Hatch 138 kV
Transmission Line Project
Environmental Impact Statement and
Draft Grand Staircase-Escalante
National Monument Management Plan
Amendment

AGENCY: Forest Service, USDA; Bureau
of Land Management, USDI and
National Park Service, USDI.

ACTION: Notice of availability.

SUMMARY: In accordance with the
National Environmental Policy Act of
1969, as amended, and the Federal Land
Policy and Management Act of 1976, as
amended, the Forest Service (FS), with
the Bureau of Land Management (BLM)
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and National Park Service (NPS) as
cooperating agencies, has prepared a
Draft Environmental Impact Statement
(DEIS) for the Tropic to Hatch 138 kV
Transmission Line Project and a Draft
Resource Management Plan Amendment
(DRMPA) for the Grand Staircase-
Escalante National Monument and by
this notice is announcing the opening of
the comment period.

DATES: To ensure that comments will be
considered, the FS must receive written
comments on the DRMPA and DEIS
within 90 days following the date the
Environmental Protection Agency
publishes this Notice of Availability in
the Federal Register. The FS will
announce future meetings or hearings
and any other public involvement
activities at least 15 days in advance
through public notices, media releases,
and/or mailings.

ADDRESSES: You may submit comments
related to the Tropic-to-Hatch
Transmission Line by any of the
following methods:

o Web site: http://www.fs.fed.us/r4/
dixie/projects/tropic2hatch/
index.shtml.

e E-mail:
tropic_to_hatch transmission_line EIS-
comments@fs.fed.us (e-mail comments
must be in MS Word [*.doc] or rich text
format [*.rtf]).

e Fax:(435) 865-3791.

e Mail: Ms. Susan Baughman, Dixie
National Forest, USDA Forest Service,
Tropic to Hatch 138 kV Transmission
Line Project, 1789 N. Wedgewood Lane,
Cedar City, Utah 84721.

Copies of the Draft Garkane Energy
Tropic to Hatch 138 kV Transmission
Line and Draft Grand Staircase-
Escalante National Monument
Management Plan Amendment are
available at the above address or at the
following BLM offices: Grand Staircase-
Escalante National Monument
Headquarters, 190 E. Center Street,
Kanab, UT; Kanab Field Office, 318 N
100 E, Kanab, UT; Utah State Office, 440
W 200 S, Salt Lake City, UT.

FOR FURTHER INFORMATION CONTACT: Ms.
Susan Baughman, Dixie National Forest,
USDA Forest Service, Tropic to Hatch
138 kV Transmission Line Project EIS
Project Leader, 1789 N. Wedgewood
Lane, Cedar City, Utah 84720 or; Drew
Parkin, Grand Staircase-Escalante
National Monument Project
Coordinator, 190 E Center, Kanab, Utah
84741/phone (435) 826-5629.
SUPPLEMENTARY INFORMATION: The
proposed 138 kV transmission line
would originate at a proposed East
Valley Substation, located near Tropic,
Utah and terminate at the existing Hatch
Substation near Hatch, Utah, along U.S.

Route 89. There are four alternatives
being considered, including
interconnect options and identification
of the Agency Preferred Alternative.

A plan amendment for the Grand
Staircase/Escalante Monument
Management Plan would be needed to
implement Alternatives A or C because
the proposal occurs in an area identified
as a Primitive Management Zone and
Visual Resource Management (VRM)
Class II zone as described in the MMP.
While the entire project involves lands
administered by BLM, both the Kanab
Field Office and GSENM, Dixie National
Forest, Bryce Canyon National Park, and
State and private lands, the resource
management plan amendment area
involves only a corridor on the
Monument.

Issues that have been identified to
date and are addressed in the DEIS
include potential impacts to:
Paleontological resources; soil
resources; water resources; vegetation
resources; wildlife resources;
threatened, endangered and sensitive
species; land uses; timber and rangeland
resources; special designations
(including Wilderness Study Areas,
Non-WSA lands with wilderness
character), recreation resources, visual
resources, cultural resources, and
socioeconomics.

Alternative A would extend 30.41
miles and cross 17.35 miles of United
States Forest Service (USFS), 3.31 miles
of Kanab Field Office (KFO), 3.68 miles
of Grand Staircase Escalante National
Monument (GSENM), 4.23 miles of
State, and 1.84 miles of private lands.
Approximately 16.23 miles of an
existing 69 kV line would be removed.
This alternative would amend the
GSENM Management Plan (2000) by
designating a 100-foot wide Passage
Zone corridor through an area currently
designated as Primitive Zone in the
Management Plan, and to change the
existing VRM Class designation from
Class II to Class III within this corridor.

Alternative B would extend 29.11
miles and cross 5.58 miles of USFS, 8.29
miles of KFO, 2.81 miles of National
Park Service (NPS), 3.63 miles of State,
and 8.80 miles of private lands.
Approximately 21.57 miles of an
existing 69 kV line would be removed.
This alternative requires the building of
an additional substation in Bryce
Valley.

Alternative C would extend 29.78
miles and cross 13.58 miles of USFS,
3.43 miles of KFO, 3.68 miles of
GSENM, 2.06 miles of State, and 7.03
miles of private lands. Approximately
16.23 miles of an existing 69 kV line
would be removed. This alternative
would also amend the GSENM

Management Plan (2000) by designating
a 300-foot wide Passage Zone corridor
through an area currently designated as
Primitive Zone in the Management Plan,
and to change the existing VRM Class
designation from Class II to Class III
within this corridor. The 300-foot
Passage Zone corridor would encompass
an existing Rocky Mountain Power/
PacifiCorp 230 kV transmission line,
and would allow for future upgrades if
necessary.

Alternative D, the No Action
Alternative is considered to be the
continued operation of the existing 69
kV line and future circumstances that
would occur without federal approval of
Garkane Energy’s proposal to construct
and operate a 138 kV electric
transmission line from Tropic to Hatch,
Utah. Under the “no action’ alternative,
any or all of the federal agencies would
decline to grant Garkane a right-of-way
within the agency’s respective
jurisdiction.

Interconnect Route Options: The
purpose of the interconnect route
options is to provide flexibility to
decision makers when selecting and
approving a final alternative. The north-
south interconnect option extends 1.84
miles across USFS and would connect
a segment of Alternative A to a segment
of Alternative C. The east-west
interconnect option extends 3.70 miles
across USFS and would connect a
segment of Alternative C to a segment of
Alternative A.

The Agency Preferred Alternative is
Alternative C, but it incorporates
components from the east-west
interconnect option and Alternative A.
The total length of the preferred route
would be 29.41 miles. Approximately
16.23 miles of the existing 69 kV
transmission line infrastructure would
be removed. The Agency Preferred
Alternative would also amend the
GSENM Management Plan (2000) by
designating a 300-foot wide Passage
Zone corridor through an area currently
designated as Primitive Zone in the
Management Plan, and to change the
existing VRM Class designation from
Class II to Class III within this corridor.

Before including your address, phone
number, e-mail address, or other
personal identifying information in your
comment, you should be aware that
your entire comment—including your
personal identifying information—may
be made publicly available at any time.
While you can ask us in your comment
to withhold your personal identifying
information from public review, we
cannot guarantee that we will be able to
do so.
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(Authority: 42 U.S.C. 4321-4347, 40 CFR
1500-1508, and 36 CFR 220)

Dated: December 2, 2009.
Robert G. MacWhorter,
Forest Supervisor-Dixie National Forest.
[FR Doc. E9—29227 Filed 12—-7-09; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Agricultural Research Service

Notice of Intent To Grant Exclusive
License

AGENCY: Agricultural Research Service,
USDA.

ACTION: Notice of intent.

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Proposed Information Collection;
Comment Request; National Ocean
Recreational Expenditure Survey

AGENCY: National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice.

SUMMARY: Notice is hereby given that
the U.S. Department of Agriculture,
Agricultural Research Service, intends
to grant to BARRON & BROTHERS
INTERNATIONAL of CORNELIA,
GEORGIA, an exclusive license to U.S.
Patent Application Serial No. 12/
494,490, “SYSTEM FOR DELIVERING
POULTRY LITTER BELOW SOIL
SURFACE?”, filed on JUNE 30, 2009.

DATES: Comments must be received on
or before January 7, 2010.

ADDRESSES: Send comments to: USDA,
ARS, Office of Technology Transfer,
5601 Sunnyside Avenue, Rm. 4-1174,
Beltsville, Maryland 20705-5131.

FOR FURTHER INFORMATION CONTACT: June
Blalock of the Office of Technology
Transfer at the Beltsville address given
above; telephone: 301-504-5989.

SUPPLEMENTARY INFORMATION: The
Federal Government’s patent rights in
this invention are assigned to the United
States of America, as represented by the
Secretary of Agriculture. It is in the
public interest to so license this
invention as BARRON & BROTHERS
INTERNATIONAL of CORNELIA,
GEORGIA, has submitted a complete
and sufficient application for a license.
The prospective exclusive license will
be royalty-bearing and will comply with
the terms and conditions of 35 U.S.C.
209 and 37 CFR 404.7. The prospective
exclusive license may be granted unless,
within thirty (30) days from the date of
this published Notice, the Agricultural
Research Service receives written
evidence and argument which
establishes that the grant of the license
would not be consistent with the
requirements of 35 U.S.C. 209 and 37
CFR 404.7.

Richard J. Brenner,

Assistant Administrator.

[FR Doc. E9-29247 Filed 12-7-09; 8:45 am]
BILLING CODE 3410-03-P

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995.

DATES: Written comments must be
submitted on or before February 8, 2010.

ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 7845,
14th and Constitution Avenue, NW.,
Washington, DC 20230 (or via the
Internet at dHynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to Rosemary Kosaka, (831) 420—
3988 or Rosemary.Kosaka@noaa.gov.

SUPPLEMENTARY INFORMATION:
I. Abstract

The National Marine Fisheries Service
(NMFS) plans to collect data to estimate
expenditures on recreational activities
in the U.S. that interact with marine
resources falling within the scope of
NMFS’ public trust responsibilities.
These activities may include but are not
limited to: Wildlife watching (for
example, whales or dolphins) from a
boat or from shore; kayaking or canoeing
in fish habitat areas such as estuaries
and sloughs; and snorkeling or scuba
diving on fish aggregating devices such
as ship wrecks. The survey will help
enhance NMFS’ understanding of the
economic implications of its public trust
responsibilities as they relate to non-
fishing recreational activities. The data
collected may also provide information
useful for the purposes of marine spatial
planning. Measures of economic
performance that may be supported by
this data collection include the
following: (1) Contribution to net
national benefit; and (2) contribution to
regional economic impacts (income and
employment).

II. Method of Collection

A survey screener will be used to
identify possible respondents who will
then be asked to complete a voluntary
Web-based survey questionnaire on a
monthly basis for three or more months.

III. Data

OMB Control Number: None.

Form Number: None.

Type of Review: Regular submission.

Affected Public: Individuals or
households.

Estimated Number of Respondents:
20,000.

Estimated Time per Response: 15
minutes survey screener; 15-30 minutes
monthly survey.

Estimated Total Annual Burden
Hours: 20,000-35,000 hours.

Estimated Total Annual Cost to
Public: $0.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: December 2, 2009.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. E9—29134 Filed 12—-7-09; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE
International Trade Administration

Honolulu Police Department - SIS, et
al., Notice of Consolidated Decision on
Applications for Duty-Free Entry of
Electron Microscopes

This is a decision consolidated pursuant
to Section 6(c) of the Educational,
Scientific, and Cultural Materials
Importation Act of 1966 (Pub. L. 89—
651, as amended by Pub. L. 106-36; 80
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Stat. 897; 15 CFR part 301). Related
records can be viewed between 8:30
A.M. and 5:00 P.M. in Room 3705, U.S.
Department of Commerce, 14th and
Constitution Avenue., NW, Washington,
D.C.

Docket Number: 09-058. Applicant:
Honolulu Police Department-SIS,
Honolulu, HI 96813. Instrument:
Electron Microscope. Manufacturer: FEI
Company, Czech Republic. Intended
Use: See notice at 74 FR 58001,
November 10, 2009.

Docket Number: 09-060. Applicant:
University of California at San
Francisco, San Francisco, CA 94103.
Instrument: Electron Microscope.
Manufacturer: JEOL Ltd., Japan.
Intended Use: See notice at 74 FR
58001, November 10, 2009.

Docket Number: 09-061. Applicant:
Argonne National Laboratory, Lemont,
IL 60439. Instrument: Electron
Microscope. Manufacturer: JEOL, Ltd.,
Japan. Intended Use: See notice at 74 FR
58001, November 10, 2009.

Docket Number: 09-062. Applicant:
Department of Homeland Security,
Fredrick, MD 21702. Instrument:
Electron Microscope. Manufacturer: FEI
Company, Czech Republic. Intended
Use: See notice at 74 FR 58001,
November 10, 2009.

Comments: None received. Decision:
Approved. No instrument of equivalent
scientific value to the foreign
instrument, for such purposes as these
instruments are intended to be used,
was being manufactured in the United
States at the time the instruments were
ordered. Reasons: Each foreign
instrument is an electron microscope
and is intended for research or scientific
educational uses requiring an electron
microscope. We know of no electron
microscope, or any other instrument
suited to these purposes, which was
being manufactured in the United States
at the time of order of each instrument.

Dated: December 1, 2009.
Christopher Cassel,

Director, Subsidies Enforcement Office,
Import Administration.

[FR Doc. E9-29235 Filed 12—-7—-09; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE
International Trade Administration

Fermi Research Alliance LLC, et al.,
Notice of Decision on Applications for
Duty-Free Entry of Scientific
Instruments

This is a decision pursuant to Section
6(c) of the Educational, Scientific, and
Cultural Materials Importation Act of

1966 (Pub. L. 89-651, as amended by
Pub. .106-36; 80 Stat. 897; 15 CFR part
301). Related records can be viewed
between 8:30 A.M. and 5:00 P.M. in
Room 3705, U.S. Department of
Commerce, 14th and Constitution Ave,
NW, Washington, D.C.

Comments: None received. Decision:
Approved. We know of no instruments
of equivalent scientific value to the
foreign instruments described below, for
such purposes as this is intended to be
used, that was being manufactured in
the United States at the time of its order.

Docket Number: 09-059. Applicant:
Fermi Research Alliance LLC-Fermi
National Accelerator Laboratory,
Batavia, IL 60510. Instrument:
Wavelength Shifting Fiber.
Manufacturer: Kuraray Co., Ltd., Japan.
Intended Use: See notice at 74 FR
58002, November 10, 2009.

Reasons: The wavelength shifting fibers
must be .7mm in diameter and 32
meters in length. Further, the light
generated in the fiber must not suffer
unacceptable attenuation in traveling
down 16—20 m of the WLS fiber. As
such, a pertinent characteristic of this
instrument is that it have an attenuation
length of >20m. We know of no
instrument suited to these purposes,
which was being manufactured in the
United States at the time of order of this
instrument.

Docket Number: 09-063. Applicant:
Argonne National Laboratory, Lemont,
IL 60439. Instrument: CEOS Spherical
Aberration Corrector. Manufacturer:
CEOS Corrected Electron Optical
Systems, GmbH, Germany. Intended
Use: See notice at 74 FR 58002,
November 10, 2009. Reasons: A
pertinent characteristic of this
instrument is that it must be capable of
compensating completing the spherical
aberration of the low field objective lens
on the 2100F TEM to which it will be
attached. The spherical aberration
coefficient of this lens is 200 mm. In
addition, the CEOS aberration corrector
can compensate this value of spherical
aberration while only increasing the
chromatic aberration by approximately
20%. We know of no instrument suited
to these purposes, which was being
manufactured in the United States at the
time of order of this instrument.

Dated: December 2, 2009.
Christopher Cassel,

Director, Subsidies Enforcement Office,
Import Administration.

[FR Doc. E9—-29246 Filed 12—-7-09; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-601]

Tapered Roller Bearings and Parts
Thereof, Finished and Unfinished, from
the People’s Republic of China;
Extension of Time Limit for the Final
Results of the 2007-2008
Administrative Review of the
Antidumping Duty Order

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

FOR FURTHER INFORMATION CONTACT:
Frances Veith or Brendan Quinn, AD/
CVD Operations, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230,
telephone: (202) 482—4295 or (202) 482—
5848, respectively.

SUPPLEMENTARY INFORMATION:

Background

On July 30, 2008, the Department of
Commerce (“Department”) initiated the
administrative review of the
antidumping duty order on tapered
roller bearings and parts thereof,
finished or unfinished (“TRBs”), from
the People’s Republic of China (‘“PRC”)
for the period June 1, 2007, through May
31, 2008. See Initiation of Antidumping
and Countervailing Duty Administrative
Reviews, Request for Revocation in Part,
and Deferral of Administrative Review,
73 FR 44220 (July 30, 2008). On July 8,
2009, the Department published its
preliminary results on TRBs from the
PRC. See Tapered Roller Bearings and
Parts Thereof, Finished or Unfinished,
from the People’s Republic of China:
Preliminary Results of the 2007 2008
Administrative Review of the
Antidumping Duty Order, 74 FR 32539
(July 8, 2009). On October 15, 2009, the
Department extended the deadline for
the final results by 30 days. See Tapered
Roller Bearings and Parts Thereof,
Finished and Unfinished, from the
People’s Republic of China; Extension of
Time Limit for the Final Results of the
2007-2008 Administrative Review of the
Antidumping Duty Order, 74 FR 52948
(October 15, 2009). The final results of
this administrative review are currently
due no later than December 5, 2009.

Extension of Time Limit for Final
Results

Section 751(a)(3)(A) of the Tariff Act
of 1930, as amended (“the Act”),
requires the Department to issue the
final results in an administrative review
within 120 days after the date on which
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the preliminary results are published.
However, if it is not practicable to
complete the review within this time
period, section 751(a)(3)(A) of the Act
allows the Department to extend the
time period to a maximum of 180 days.

We determine that it is not practicable
to complete the final results of this
review within the extended time limit
because the Department requires
additional time to analyze issues raised
in parties’ briefs and rebuttal briefs,
which were also discussed in meetings
with counsel for the parties, such as,
surrogate values and third—country
processing. Therefore, given the
complexity of the issues in this case, we
are extending the time limit for
completion of the final results by an
additional 21 days.

An extension of 21 days from the
current deadline of December 5, 2009,
would result in a new deadline of
December 26, 2009. However, since
December 26, 2009, falls on a Saturday,
a non—business day, the final results
will now be due no later than December
28, 2009, the next business day.

This notice is published pursuant to
sections 751(a) and 777(i) of the Act.

Dated: December 1, 2009.
John M. Andersen,
Acting Deputy Assistant Secretary for
Antidumping and Countervailing Duty
Operations.
[FR Doc. E9—29097 Filed 12—-7-09; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[C-533-825]

Polyethylene Terephthalate (PET) Film,
Sheet, and Strip From India: Extension
of Time Limit for Final Results of
Countervailing Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

DATES: Effective Date: December 8, 2009.
FOR FURTHER INFORMATION CONTACT: Elfi
Blum, AD/CVD Operations, Office 6,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW., Washington
DC 20230; telephone: (202) 482—-0197.
SUPPLEMENTARY INFORMATION:

Background

On August 7, 2009, the Department of
Commerce (the Department) published
the preliminary results of the
administrative review of the

countervailing duty order on
polyethylene terephthalate (PET) film,
sheet, and strip from India. See
Polyethylene Terephthalate Film, Sheet,
and Strip from India: Preliminary
Results of Countervailing Duty
Administrative Review, 74 FR 39631
(August 7, 2009). This administrative
review covers the period January 1,
2007 through December 31, 2007. The
current deadline for the final results of
review is December 5, 2009. This review
covers one producer/exporter of the
subject merchandise to the United
States, Jindal Poly Films Ltd. (Jindal), as
well as the Government of India (GOI).

Extension of Time Limit for Final
Results

Pursuant to section 751(a)(3)(A) of the
Tariff Act of 1930, as amended (the Act),
and 19 CFR 351.213(h)(1), the
Department shall issue final results in
an administrative review of a
countervailing duty order within 120
days after the date on which notice of
the preliminary results was published in
the Federal Register. However, if the
Department determines that it is not
practicable to complete the review
within the aforementioned specified
time limits, section 751(a)(3)(A) of the
Act and 19 CFR 351.213(h)(2) allow the
Department to extend the 120-day
period to 180 days.

Pursuant to section 751(a)(3)(A) of the
Act and 19 CFR 351.213(h)(2), we
determine that it is not practicable to
complete the results of this review
within the original time limit. The
Department needs additional time to
analyze the supplemental questionnaire
responses, which were recently
submitted, and to determine whether
any additional information is required.
In accordance with section 751(a)(3)(A)
of the Act, the Department has decided
to extend the time limit for the final
results from 120 days to 180 days; the
final results will now be due no later
than February 3, 2010.

This notice is issued and published in
accordance with sections 751(a)(3)(A)
and 777(i)(1) of the Act.

Dated: December 1, 2009.

John M. Andersen,

Acting Deputy Assistant Secretary for
Antidumping and Countervailing Duty
Operations.

[FR Doc. E9-29244 Filed 12—-7-09; 8:45 am]

BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XS88

Schedules for Atlantic Shark
Identification Workshops and
Protected Species Safe Handling,
Release, and Identification Workshops

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public workshops.

SUMMARY: NMFS announces free
Atlantic Shark Identification Workshops
and Protected Species Safe Handling,
Release, and Identification Workshops
to be held in January, February, and
March of 2010. Certain fishermen and
shark dealers are required to attend a
workshop to meet regulatory
requirements and maintain valid
permits. Specifically, the Atlantic Shark
Identification Workshop is mandatory
for all federally permitted Atlantic shark
dealers. The Protected Species Safe
Handling, Release, and Identification
Workshop is mandatory for vessel
owners and operators who use bottom
longline, pelagic longline, or gillnet
gear, and have also been issued shark or
swordfish limited access permits.
Additional free workshops will be held
in 2010 and announced in the Federal
Register.

DATES: The Atlantic Shark Identification
Workshops will be held January 14,
February 11, and March 24, 2010.

The Protected Species Safe Handling,
Release, and Identification Workshops
will be held January 13, January 27,
February 17, February 24, March 10,
and March 24, 2010.

See SUPPLEMENTARY INFORMATION for
further details.

ADDRESSES: The Atlantic Shark
Identification Workshops will be held in
Manahawkin, NJ; Charleston, SC; and
San Juan (Rio Piedras), Puerto Rico.

The Protected Species Safe Handling,
Release, and Identification Workshops
will be held in Clearwater, FL;
Manahawkin, NJ; Key Largo, FL; Boston,
MA; Galveston, TX; and Ocean City,
MD.

See SUPPLEMENTARY INFORMATION for
further details on workshop locations.
FOR FURTHER INFORMATION CONTACT:
Richard A. Pearson by phone:(727) 824—
5399, or by fax:(727) 824—-5398.
SUPPLEMENTARY INFORMATION: The
workshop schedules, registration
information, and a list of frequently
asked questions regarding these
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workshops are posted on the internet at:
http://www.nmfs.noaa.gov/sfa/hms/
workshops/.

Atlantic Shark Identification
Workshops

Since December 31, 2007, Atlantic
shark dealers have been prohibited from
receiving, purchasing, trading, or
bartering for Atlantic sharks unless a
valid Atlantic Shark Identification
Workshop certificate is on the premises
of each business listed under the shark
dealer permit which first receives
Atlantic sharks (71 FR 58057; October 2,
2006). Dealers who attend and
successfully complete a workshop are
issued a certificate for each place of
business that is permitted to receive
sharks. These certificate(s) are valid for
three years. Approximately 40 free
Atlantic Shark Identification Workshops
have been conducted since January
2007.

Currently permitted dealers may send
a proxy to an Atlantic Shark
Identification Workshop. However, if a
dealer opts to send a proxy, the dealer
must designate a proxy for each place of
business covered by the dealer’s permit
which first receives Atlantic sharks.
Only one certificate will be issued to
each proxy. A proxy must be a person
who: is currently employed by a place
of business covered by the dealer’s
permit; is a primary participant in the
identification, weighing, and/or first
receipt of fish as they are offloaded from
a vessel; and fills out dealer reports.
Atlantic shark dealers are prohibited
from renewing a Federal shark dealer
permit unless a valid Atlantic Shark
Identification Workshop certificate for
each business location which first
receives Atlantic sharks has been
submitted with the permit renewal
application. Additionally, trucks or
other conveyances which are extensions
of a dealer’s place of business must
possess a copy of a valid dealer or proxy
Atlantic Shark Identification Workshop
certificate.

Workshop Dates, Times, and Locations

1. January 14, 2010, from 12 p.m. - 5
p.m., Ocean County Library - Stafford
Branch, 129 N. Main Street,
Manahawkin, NJ 08050.

2. February 11, 2010, from 12 p.m. -

5 p.m., Center for Coastal
Environmental Health and Biomolecular
Research, 219 Fort Johnson Road,
Charleston, SC 29412.

3. March 24, 2010, from 10 a.m. - 3
p-m., Puerto Rico Department of Natural
and Environmental Resources, Cruz A.
Matos Building Auditorium, State Road
8838 km 6.3, Sector El Cinco, Rio
Piedras, Puerto Rico 00936.

Registration

To register for a scheduled Atlantic
Shark Identification Workshop, please
contact Eric Sander by email at
esander@peoplepc.com or by phone at
(386) 852—8588.

Registration Materials

To ensure that workshop certificates
are linked to the correct permits,
participants will need to bring the
following items to the workshop:

Atlantic shark dealer permit holders
must bring proof that the attendee is an
owner or agent of the business (such as
articles of incorporation), a copy of the
applicable permit, and proof of
identification.

Atlantic shark dealer proxies must
bring documentation from the permitted
dealer acknowledging that the proxy is
attending the workshop on behalf of the
permitted Atlantic shark dealer for a
specific business location, a copy of the
appropriate valid permit, and proof of
identification.

Workshop Objectives

The shark identification workshops
are designed to reduce the number of
unknown and improperly identified
sharks reported in the dealer reporting
form and increase the accuracy of
species-specific dealer-reported
information. Reducing the number of
unknown and improperly identified
sharks will improve quota monitoring
and the data used in stock assessments.
These workshops will train shark dealer
permit holders or their proxies to
properly identify Atlantic shark
carcasses.

Protected Species Safe Handling,
Release, and Identification Workshops

Since January 1, 2007, shark limited
access and swordfish limited access
permit holders who fish with longline
or gillnet gear, have been required to
submit a copy of their Protected Species
Safe Handling, Release, and
Identification Workshop certificate in
order to renew either permit (71 FR
58057; October 2, 2006). These
certificate(s) are valid for three years. As
such, vessel owners who have not
already attended a workshop and
received a NMFS certificate, or vessel
owners whose certificate(s) will expire
before the next permit renewal, must
attend a workshop to fish with, or
renew, their swordfish and shark
limited access permits. Additionally,
new shark and swordfish limited access
permit applicants who intend to fish
with longline or gillnet gear must attend
a Protected Species Safe Handling,
Release, and Identification Workshop
and submit a copy of their workshop

certificate before either of the permits
will be issued. Approximately 76 free
Protected Species Safe Handling,
Release, and Identification Workshops
have been conducted since 2006.

In addition to certifying permit
holders, all longline and gillnet vessel
operators fishing on a vessel issued a
limited access swordfish or limited
access shark permit are required to
attend a Protected Species Safe
Handling, Release, and Identification
Workshop and receive a certificate. The
certificate(s) are valid for three years.
Vessels that have been issued a limited
access swordfish or limited access shark
permit may not fish unless both the
vessel owner and operator have valid
workshop certificates onboard at all
times.

Workshop Dates, Times, and Locations

1. January 13, 2010, from 9 a.m. - 5
p.m., Holiday Inn, 3535 Ulmerton Road,
Clearwater, FL 33762.

2. January 27, 2010, from 9 am. - 5
p-m., Holiday Inn, 151 Route 72 East,
Manahawkin, NJ 08050.

3. February 17, 2010, from 9 am. - 5
p-m., Holiday Inn, 99701 Overseas
Highway, Key Largo, FL 33037.

4. February 24, 2010, from 9 am. - 5
p.m., Embassy Suites (at Logan airport),
207 Porter Street, Boston, MA 02128.

5. March 10, 2010, from 9 a.m. - 5
p-m., Holiday Inn Express, 8628 Seawall
Boulevard, Galveston, TX 77554.

6. March 24, 2010, from 9 a.m. - 5
p.m., Princess Bayside Hotel, 4801
Coastal Highway, Ocean City, MD
21842.

Registration

To register for a scheduled Protected
Species Safe Handling, Release, and
Identification Workshop, please contact
Angler Conservation Education at (386)
852-9137.

Registration Materials

To ensure that workshop certificates
are linked to the correct permits,
participants will need to bring the
following items with them to the
workshop:

Individual vessel owners must bring a
copy of the appropriate swordfish and/
or shark permit(s), a copy of the vessel
registration or documentation, and proof
of identification.

Representatives of a business owned
or co-owned vessel must bring proof
that the individual is an agent of the
business (such as articles of
incorporation), a copy of the applicable
swordfish and/or shark permit(s), and
proof of identification.

Vessel operators must bring proof of
identification.
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Workshop Objectives

The protected species safe handling,
release, and identification workshops
are designed to teach longline and
gillnet fishermen the required
techniques for the safe handling and
release of entangled and/or hooked
protected species, such as sea turtles,
marine mammals, and smalltooth
sawfish. The proper identification of
protected species will also be taught at
these workshops in an effort to improve
reporting. Additionally, individuals
attending these workshops will gain a
better understanding of the
requirements for participating in these
fisheries. The overall goal of these
workshops is to provide participants
with the skills needed to reduce the
mortality of protected species, which
may prevent additional regulations on
these fisheries in the future.

Grandfathered Permit Holders

Participants in the industry-sponsored
workshops on safe handling and release
of sea turtles that were held in Orlando,
FL (April 8, 2005) and in New Orleans,
LA (June 27, 2005) were issued a NOAA
workshop certificate in December 2006
that was valid for three years. These
workshop certificates have expired, or
will be expiring in 2010. Vessel owners
and operators whose certificates expire
prior to the next permit renewal must
attend a workshop, successfully
complete the course, and obtain a new
certificate in order to renew their
limited access shark and limited access
swordfish permits. Failure to provide a
valid NOAA workshop certificate could
result in a permit denial.

Dated: December 2, 2009.
Alan D. Risenhoover,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. E9—-29258 Filed 12—7-09; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

United States Patent and Trademark
Office

[Docket No. PTO-P-2009-0038]

Pilot Program for Green Technologies
Including Greenhouse Gas Reduction

AGENCY: United States Patent and
Trademark Office, Commerce.

ACTION: Notice.

SUMMARY: The United States Patent and
Trademark Office (USPTO) is
implementing a pilot program in which
an applicant may have an application
advanced out of turn (accorded special

status) for examination, for applications
pertaining to green technologies
including greenhouse gas reduction
(applications pertaining to
environmental quality, energy
conservation, development of renewable
energy resources or greenhouse gas
emission reduction). Currently, an
application pertaining to environmental
quality, or energy conservation,
development of renewable energy
resources or greenhouse gas reduction
will not be advanced out of turn for
examination unless it meets the
requirements of the accelerated
examination program. Under the Green
Technology Pilot Program, applications
pertaining to environmental quality,
energy conservation, development of
renewable energy, or greenhouse gas
emission reduction, will be advanced
out of turn for examination without
meeting all of the current requirements
of the accelerated examination program
(e.g., examination support document).
The USPTO will accept only the first
3,000 petitions to make special in
previously filed new applications,
provided that the petitions meet the
requirements set forth in this notice.
DATES: Effective Date: December 8, 2009.
Duration: The Green Technology Pilot
Program will run for twelve months
from its effective date. Therefore,
petitions to make special under the
Green Technology Pilot Program must
be filed before December 8, 2010. The
USPTO may extend the pilot program
(with or without modifications)
depending on the feedback from the
participants and the effectiveness of the
pilot program.
FOR FURTHER INFORMATION CONTACT:
Pinchus M. Laufer and Joni Y. Chang,
Senior Legal Advisors, Office of Patent
Legal Administration, Office of the
Associate Commissioner for Patent
Examination Policy, by telephone at
571-272-7726 or 571-272-7720; by
facsimile transmission to 571-273—
7726, marked to the attention of Pinchus
M. Laufer; or by mail addressed to: Mail
Stop Comments Patents, Commissioner
for Patents, P.O. Box 1450, Alexandria,
VA 22313-1450.
SUPPLEMENTARY INFORMATION: New
patent applications are normally taken
up for examination in the order of their
United States filing date. See section
708 of the Manual of Patent Examining
Procedure (8th ed. 2001) (Rev. 7, July
2008) (MPEP). The USPTO has a
procedure under which an application
will be advanced out of turn (accorded
special status) for examination if the
applicant files a petition to make special
with the appropriate showing. See 37
CFR 1.102 and MPEP § 708.02. The

USPTO revised its accelerated
examination program in June of 2006,
and required that all petitions to make
special, except those based on
applicant’s health or age or the Patent
Prosecution Highway (PPH) pilot
program, comply with the requirements
of the revised accelerated examination
program. See Changes to Practice for
Petitions in Patent Applications To
Make Special and for Accelerated
Examination, 71 FR 36323 (June 26,
2006), 1308 Off. Gaz. Pat. Office 106
(July 18, 2006) (notice); see also MPEP
§708.02(a). Applications that are
accorded special status are generally
placed on the examiner’s special docket
throughout its entire course of
prosecution before the examiner, and
have special status in any appeal to the
Board of Patent Appeals and
Interferences (BPAI) and also in the
patent publication process. See MPEP
§708.01 and 1309.

The USPTO is implementing a pilot
program to permit applications
pertaining to “green technologies” (i.e.,
applications pertaining to
environmental quality, energy
conservation, development of renewable
energy resources, or greenhouse gas
emission reduction) to be advanced out
of turn without meeting all of the
current requirements of the accelerated
examination program set forth in item
VIII of MPEP § 708.02(a) (e.g.,
examination support document). The
USPTO will accept the first 3,000
petitions to make special under the
Green Technology Pilot Program in
previously filed new applications,
provided that the petitions meet all of
the requirements set forth in this notice.
Upon receipt of more than 3,000
petitions, the USPTO may reevaluate
the workload and resources needed to
extend the pilot program.

Applications that are accorded special
status under the Green Technology Pilot
Program will be placed on an
examiner’s special docket prior to the
first Office action, and will have special
status in any appeal to the BPAI and
also in the patent publication process.
Applications accorded special status
under the Green Technology Pilot
Program, however, will be placed on the
examiner’s amended docket, rather than
the examiner’s special docket, after the
first Office action (which may be an
Office action containing only a
restriction requirement).

Applicant may participate in the
Green Technology Pilot Program by
filing a petition to make special that
meets all of the requirements set forth
in this notice in a previously filed
application. No fee is required. The
$130.00 fee for a petition under 37 CFR
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1.102 (other than those enumerated in
37 CFR 1.102(c)) is hereby sua sponte
waived for petitions to make special
based upon the procedure specified in
this notice. In addition, continuing
applications will not automatically be
accorded special status based on papers
filed with a petition in a parent
application. Each continuing
application must on its own meet all
requirements for special status.

Paperwork Reduction Act: This notice
involves information collection
requirements which are subject to
review by the Office of Management and
Budget (OMB) under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). The collections of information
involved in this rule have been
reviewed and approved by OMB under
the emergency processing provisions of
5 CFR 1320.13. The USPTO will publish
the notices required by 5 CFR part 1320
in due course.

I. Requirements: A petition to make
special under the Green Technology
Pilot Program may be granted in an
application if the eligibility
requirements set forth in section II or III
and the following conditions are
satisfied:

(1) The application must be a non-
reissue, non-provisional utility
application filed under 35 U.S.C. 111(a),
or an international application that has
entered the national stage in compliance
with 35 U.S.C. 371. The application
must be previously filed before the
publication date of this notice.
Reexamination proceedings are
excluded from this pilot program.

(2) The application must be classified
in one of the U.S. classifications listed
in section VI of this notice at the time
of examination. See section VI for more
information.

(3) The application must contain three
or fewer independent claims and twenty
or fewer total claims. The application
must not contain any multiple
dependent claims. For an application
that contains more than three
independent claims or twenty total
claims, or multiple dependent claims,
applicants must file a preliminary
amendment in compliance with 37 CFR
1.121 to cancel the excess claims and/
or the multiple dependent claims at the
time the petition to make special is
filed.

(4) The claims must be directed to a
single invention that materially
enhances the quality of the
environment, or that materially
contributes to: (1) The discovery or
development of renewable energy
resources; (2) the more efficient
utilization and conservation of energy
resources; or (3) greenhouse gas

emission reduction (see the eligibility
requirements of sections II and III of this
notice). The petition must include a
statement that, if the USPTO determines
that the claims are directed to multiple
inventions (e.g., in a restriction
requirement), applicant will agree to
make an election without traverse in a
telephonic interview, and elect an
invention that meets the eligibility
requirements in section II or III of this
notice and is classified in one of the
U.S. classifications listed in section VI
of this notice. See section V of this
notice for more information.

(5) The petition to make special must
be filed electronically before December
8, 2010, using the USPTO electronic
filing system, EFS—Web, and selecting
the document description of “Petition
for Green Tech Pilot” on the EFS—Web
screen. Applicant should use form PTO/
SB/420, which will be available as a
Portable Document Format (PDF)
fillable form in EFS—Web and on the
USPTO Web site at http://
www.uspto.gov/web/forms/index.html.
Information regarding EFS—Web is
available on the USPTO Web site at
http://www.uspto.gov/ebc/index.html.

(6) The petition to make special must
be filed at least one day prior to the date
that a first Office action (which may be
an Office action containing only a
restriction requirement) appears in the
Patent Application Information
Retrieval (PAIR) system. Applicant may
check the status of the application using
PAIR.

(7) The petition to make special must
be accompanied by a request for early
publication in compliance with 37 CFR
1.219 and the publication fee set forth
in 37 CFR 1.18(d).

II. Eligibility Requirements—
Applications Pertaining to
Environmental Quality: Patent
applications for inventions which
materially enhance the quality of the
environment under the conditions
specified in item V of MPEP § 708.02
will be eligible for the Green
Technology Pilot Program. For an
application pertaining to environmental
quality, the petition to make special
must state that special status is sought
because the invention materially
enhances the quality of the environment
by contributing to the restoration or
maintenance of the basic life-sustaining
natural elements. If the application does
not clearly disclose that the claimed
invention materially enhances the
quality of the environment by
contributing to the restoration or
maintenance of one of the basic life-
sustaining natural elements, the petition
must be accompanied by a statement
signed by the applicant, assignee, or an

attorney/agent registered to practice
before the USPTO, in accordance with
37 CFR 1.33(b) explaining how the
materiality standard is met. The
materiality standard does not permit an
applicant to speculate as to how a
hypothetical end-user might specially
apply the invention in a manner that
could materially enhance the quality of
the environment. Nor does such
standard permit an applicant to enjoy
the benefit of advanced examination
merely because some minor aspect of
the claimed invention may enhance the
quality of the environment. See MPEP
§708.02 (item V).

III. Eligibility Requirements—
Applications Pertaining to Energy
Conservation, Development of
Renewable Energy Resources, or
Greenhouse Gas Emission Reduction:
Patent applications are also eligible for
the Green Technology Pilot Program if
the applications are for inventions that
materially contribute to: (1) The
discovery or development of renewable
energy resources; (2) the more efficient
utilization and conservation of energy
resources; or (3) the reduction of
greenhouse gas emissions. The term
“renewable energy resources” for
purposes of the procedure specified in
this notice includes hydroelectric, solar,
wind, renewable biomass, landfill gas,
ocean (including tidal, wave, current,
and thermal), geothermal, and
municipal solid waste, as well as the
transmission, distribution, or other
services directly used in providing
electrical energy from these sources.
The second category would include
inventions relating to the reduction of
energy consumption in combustion
systems, industrial equipment, and
household appliances. The third
category listed above would include, but
is not limited to, inventions that
contribute to (1) advances in nuclear
power generation technology, or (2)
fossil fuel power generation or
industrial processes with greenhouse
gas-abatement technology (e.g.,
inventions that significantly improve
safety and reliability of such
technologies).

The petition to make special for an
application directed to development of
renewable energy or energy
conservation, or directed to greenhouse
gas emission reduction, must state the
basis for the special status (i.e., whether
the invention materially contributes to
(1) development of renewable energy
resources or energy conservation, or (2)
greenhouse gas emission reduction). If
the application disclosure is not clear
on its face that the claimed invention
materially contributes to (1)
development of renewable energy or
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energy conservation, or (2) greenhouse
gas emission reduction, the petition
must be accompanied by a statement
signed by the applicant, assignee, or an
attorney/agent registered to practice
before the USPTO, in accordance with
37 CFR 1.33(b) explaining how the
materiality standard is met. The
materiality standard does not permit an
applicant to speculate as to how a
hypothetical end-user might specially
apply the invention in a manner that
could materially contribute to (1)
development of renewable energy or
energy conservation, or (2) greenhouse
gas emission reduction, nor does the
standard permit an applicant to enjoy
the benefit of advanced examination
merely because some minor aspect of
the claimed invention may be directed
to (1) development of renewable energy
or energy conservation, or (2)
greenhouse gas emission reduction. See
MPEP §708.02 (item VI).

IV. Decision on Petition to Make
Special Under the Green Technology
Pilot Program: If applicant files a
petition to make special under the
Green Technology Pilot Program, the
USPTO will decide on the petition once
the application is in condition for
examination. If the petition is granted,
the application will be accorded special
status under the Green Technology Pilot
Program. The application will be placed
on the examiner’s special docket prior
to the first Office action, and will have
special status in any appeal to the BPAI
and also in the patent publication
process. The application, however, will
be placed on the examiner’s amended
docket, rather than the examiner’s
special docket, after the first Office
action (which may be an Office action
containing only a restriction
requirement).

If applicant files a petition to make
special under the Green Technology
Pilot Program that does not comply with
the requirements set forth in this notice,
the USPTO will notify the applicant of
the deficiency by issuing a notice and
applicant will be given only one
opportunity to correct the deficiency. If
applicant still wishes to participate in
the Green Technology Pilot Program,
applicant must file a proper petition and
make appropriate corrections within
one month or thirty days, whichever is
longer. The time period for reply is not
extendable under 37 CFR 1.136(a). If
applicant fails to correct the deficiency
indicated in the notice within the time
period set forth therein, the application
will not be eligible for the Green
Technology Pilot Program and the
application will be taken up for
examination in accordance with
standard examination procedures.

V. Requirement for Restriction: If the
claims in the application are directed to
multiple inventions, the examiner may
make a requirement for restriction in
accordance with current restriction
practice prior to conducting a search.
The examiner will contact the applicant
and follow the procedure for the
telephone restriction practice set forth
in MPEP § 812.01. Applicant must make
an election without traverse in a
telephonic interview, and elect an
invention that meets the eligibility
requirements in section II or III of this
notice and that is classified in one of the
U.S. classifications listed in section VI
of this notice. See items 2 and 4 of
section I of this notice. If the examiner
cannot reach the applicant after a
reasonable effort or applicant refuses to
make an election in compliance with
item 4 of section I of this notice, the
examiner will treat the first claimed
invention that meets the requirements
in section II or III and section VI as
constructively elected without traverse
for examination.

VI. Classification Requirement: The
classification requirement set forth in
this section of the notice will assist the
USPTO to balance the workload and
gauge resources needed to achieve the
goals of the Green Technology Pilot
Program. The USPTO recognizes that
certain patent applications pertaining to
green technologies may be excluded by
this requirement. After the twelve-
month duration of the pilot program, the
USPTO may extend the pilot program to
include more classifications depending
on the effectiveness of the pilot program
and the resources availability.

In order to be eligible for the Green
Technology Pilot Program, the
application must be classified in one of
the U.S. patent classifications
(“USPCs”) listed below at the time of
examination. The classification
descriptions are provided as helpful
information, and they will not be used
in determining whether an application
is eligible. An applicant may suggest a
classification for the application, but the
applicant may not know the
classification of the application at the
time of filing a petition to make special
under the Green Technology Pilot
Program. The USPTO will determine
whether this requirement is satisfied
once the application is in condition for
examination and the petition is being
decided.

The following is a list of the eligible
classifications:

A. Alternative Energy Production

1. Agricultural waste (USPC 44/589).
2. Biofuel (USPC 44/605; 44/589).

3. Chemical waste (USPC 110/235—
259, 346).

4. For domestic hot water systems
(USPC 126/634-680).

5. For passive space heating (USPC
52/173.3).

6. For swimming pools (USPC 126/
561-568).

7. Fuel cell (USPC 429/12-46).

8. Fuel from animal waste and crop
residues (USPC 44/605).

9. Gasification (USPC 48/197R, 197A).

10. Genetically engineered organism
(USPC 435/252.3—-252.35, 254.11-254.9,
257.2, 325—-408, 410-431).

11. Geothermal (USPC 60/641.2—
641.5; 436/25-33).

12. Harnessing energy from man-made
waste (USPC 75/958; 431/5).

13. Hospital waste (USPC 110/235—
259, 346).

14. Hydroelectric (USPC 405/76-78;
60/495-507; 415/25).

15. Industrial waste (USPC 110/235—
259, 346).

16. Industrial waste anaerobic
digestion (USPC 210/605).

17. Industrial wood waste (USPC 44/
589; 44/606).

18. Inertial (e.g., turbine) (USPC 290/
51, 54; 60/495-507).

19. Landfill gas (USPC 431/5).

20. Municipal waste (USPC 44/552).

21. Nuclear power—induced nuclear
reactions: processes, systems, and
elements (USPC 376/all).

22. Nuclear power—reaction motor
with electric, nuclear, or radiated energy
fluid heating means (USPC 60/203.1).

23. Nuclear power—heating motive
fluid by nuclear energy (USPC 60/644.1)
Photovoltaic (USPC 136/243-265).

24. Refuse-derived fuel (USPC 44/
552).

25. Solar cells (USPC 438/57, 82, 84,
85, 86, 90, 93, 94, 96, 97).

26. Solar energy (USPC 126/561-714;
320/101).

27. Solar thermal energy (USPC 126/
561-713; 60/641.8—641.15).

28. Water level (e.g., wave or tide)
(USPC 405/76-78; 60/495-507).

29. Wind (USPC 290/44, 55; 307/64—
66, 82—-87; 415/2.1).

B. Energy Conservation

1. Alternative-power vehicle (e.g.,
hydrogen) (USPC 180/2.1-2.2, 54.1).

2. Cathode ray tube circuits (USPC
315/150, 151, 199).

3. Commuting, e.g., HOV, teleworking
(USPC 705/13).

4. Drag reduction (USPC 105/1.1-1.3;
296/180.1-180.5; 296/181.5).

5. Electric lamp and discharge devices
(USPC 313/498-512, 567-643).

6. Electric vehicle (USPC 180/65.1;
180/65.21; 320/109; 701/22; 310/1-310).

7. Emission trading, e.g., pollution
credits (USPC 705/35—-45).
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8. Energy storage or distribution
(USPC 307/38—41; 700/295-298; 713/
300-340).

9. Fuel cell-powered vehicles (USPC
180/65.21; 180/65.31).

10. Human-powered vehicle (USPC
180/205; 280/200-304.5).

11. Hybrid-powered vehicle (USPC
180/65.21-65.29; 73/35.01-35.13, 112—
115, 116—119A, 121-132).

12. Incoherent light emitter structure
(USPC 257/79, 82, 88-90, 93, 99-103).

13. Land vehicle (USPC 105/49-61
(electric trains); 180/65.1—65.8 (electric
cars)).

14. Optical systems and elements
(USPC 359/591-598).

15. Roadway, e.g., recycled surface,
all-weather bikeways (USPC 404/32—
46).

16. Static structures (USPC 52/309.1—
309.17, 404.1-404.5, 424—-442, 783.1—
795.1).

17. Thermal (USPC 702/130-136).

18. Transportation (USPC 361/19, 20,
141, 152, 218).

19. Watercraft drive (electric
powered) (USPC 440/6-7).

20. Watercraft drive (human powered)
(USPC 440/21-32).

21. Wave-powered boat motors (USPC
440/9).

22. Wind-powered boat motors (USPC
440/8).

23. Wind-powered ships (USPC 114/
102.1-115).

C. Environmentally Friendly Farming

1. Alternative irrigation technique
(USPC 405/36-51).

2. Animal waste disposal or recycling
(USPC 210/610-611; 71/11-30).

3. Fertilizer alternative, e.g.,
composting (USPC 71/8-30).

4. Pollution abatement, soil
conservation (USPC 405/15).

5. Water conservation (USPC 137/
78.2—78.3; 137/115.01-115.28).

6. Yield enhancement (USPC 504).

D. Environmental Purification,
Protection, or Remediation

1. Biodegradable (USPC 383/1; 523/
124-128; 525/938; 526/914).

2. Bio-hazard, Disease (permanent
containment of malicious virus,
bacteria, prion) (USPC 588/249-249.5).

3. Bio-hazard, Disease (destruction of
malicious virus, bacteria, prion) (USPC
588/299).

4. Carbon capture or sequestration
(USPC 95/139-140; 405/129.1-129.95;
423/220-234).

5. Disaster (e.g., spill, explosion,
containment, or cleanup) (USPC 405/
129.1-129.95).

6. Environmentally friendly coolants,
refrigerants, etc. (USPC 252/71-79).

7. Genetic contamination (USPC 422/
1-43).

8. Hazardous or Toxic waste
destruction or containment (USPC 588/
1-261).

9. In atmosphere (USPC 95/57-81,
149-240).

10. In water (USPC 210/600—808; 405/
60).

11. Landfill (USPC 405/129.95).

12. Nuclear waste containment or
disposal (USPC 588/1-20, 400).

13. Plants and plant breeding (USPC
800/260-323.3).

14. Post-consumer material (USPC
264/36.1-36.22, 911-921; 521/40—49.8).

15. Recovery of excess process
materials or regeneration from waste
stream (USPC 162/29, 189-191; 164/5;
521/40—49.8; 562/513).

16. Recycling (USPC 29/403.1-403.4;
75/401-403; 156/94; 264/37.1-37.33).

17. Smokestack (USPC 110/345; 422/
900).

18. Soil (USPC 405/128.1-128.9,
129.1-129.95).

19. Toxic material cleanup (USPC
435/626-282).

20. Toxic material permanent
containment or destruction (USPC 588/
all).

21. Using microbes or enzymes (USPC
435/262.5).

Dated: November 30, 2009.
David J. Kappos,

Under Secretary of Commerce for Intellectual
Property and Director of the United States
Patent and Trademark Office.

[FR Doc. E9-29207 Filed 12—-7—-09; 8:45 am]
BILLING CODE 3510-16-P

DEPARTMENT OF COMMERCE
International Trade Administration
[C-570-959]

Certain Coated Paper Suitable for
High—Quality Print Graphics Using
Sheet-Fed Presses from the People’s
Republic of China: Postponement of
Preliminary Determination in the
Countervailing Duty Investigation

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

DATES: Effective Date: December 8, 2009.

FOR FURTHER INFORMATION CONTACT:
David Neubacher, Jennifer Meek or
Mary Kolberg, AD/CVD Operations,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW, Washington,
DC 20230; telephone: (202) 482-5823,
(202) 482—-2778 and (202) 482-1785
respectively.

SUPPLEMENTARY INFORMATION:

Background

On October 13, 2009, the Department
of Commerce (the “Department”’)
initiated a countervailing duty
investigation of certain coated paper
suitable for high—quality print graphics
using sheet—fed presses (“certain coated
paper”’) from the People’s Republic of
China (“PRC”). See Certain Coated
Paper Suitable for High-Quality Print
Graphics Using Sheet-Fed Presses from
the People’s Republic of China:
Initiation of Countervailing Duty
Investigation, 74 FR 53703 (October 20,
2009). Currently, the preliminary
determination is due no later than
December 17, 2009.

Postponement of Due Date for
Preliminary Determination

On November 19, 2009, the
Department received a request from
Appleton Coated LLC, NewPage
Corporation, S.D. Warren Company d/b/
a Sappi Fine Paper North America, and
the United Steel, Paper and Forestry,
Rubber, Manufacturing, Energy, Allied
Industrial and Service Workers
International Union (collectively,
“Petitioners”) to postpone the
preliminary determination of the
countervailing duty investigation of
certain coated paper from the PRC.
Under section 703(c)(1)(A) of the Tariff
Act of 1930, as amended (‘‘the Act”), the
Department may extend the period for
reaching a preliminary determination in
a countervailing duty investigation until
no later than the 130th day after the date
on which the administering authority
initiates an investigation if the
petitioner makes a timely request. In
accordance with 19 CFR 351.205(e),
Petitioners’ request for postponement of
the preliminary determination was
made 25 days or more before the
scheduled date of the preliminary
determination. Thus, we are fully
extending the due date for the
preliminary determination to no later
than 130 days after the day on which
the investigation was initiated (i.e.,
February 20, 2010). However, February
20, 2010, falls on a Saturday and it is
the Department’s long—standing practice
to issue a determination the next
business day when the statutory
deadline falls on a weekend, federal
holiday, or any other day when the
Department is closed. See Notice of
Clarification: Application of “Next
Business Day”’ Rule for Administrative
Determination Deadlines Pursuant to
the Tariff Act of 1930, As Amended, 70
FR 24533 (May 10, 2005). Accordingly,
the deadline for completion of the
preliminary determination is now no
later than February 22, 2010.
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This notice is issued and published
pursuant to section 703(c)(2) of the Act
and 19 CFR 351.205(e).

Dated: November 25, 2009.

Ronald K. Lorentzen,

Deputy Assistant Secretary for Import
Administration.

[FR Doc. E9—29243 Filed 12—-7-09; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-580-809]

Circular Welded Non-Alloy Steel Pipe
from the Republic of Korea:
Preliminary Results and Rescission in
Part of the Antidumping Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: In response to requests from
interested parties, the Department of
Commerce (“‘the Department”) is
conducting an administrative review of
the antidumping duty order on circular
welded non-alloy steel pipe (“CWP”’)
from the Republic of Korea (“Korea”).
The period of review (“POR”) is
November 1, 2007, through October 31,
2008. This review covers multiple
exporters/producers, one of which is
being individually reviewed as a
mandatory respondent. We
preliminarily determine the mandatory
respondent made sales of the subject
merchandise at prices below normal
value (“NV”’). We have assigned the
remaining respondents the margin
calculated for the mandatory
respondent. If these preliminary results
are adopted in our final results, we will
instruct U.S. Customs and Border
Protection (““CBP”’) to assess
antidumping duties on all appropriate
entries. Interested parties are invited to
comment on these preliminary results.
DATES: Effective Date: December 8, 2009.
FOR FURTHER INFORMATION CONTACT:
Alexander Montoro or Nancy Decker,
AD/CVD Operations, Office 1, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington DC 20230;
telephone (202) 482—-0238 or (202) 482—
0196, respectively.

SUPPLEMENTARY INFORMATION:

Background

On November 2, 1992, the Department
published an antidumping duty order
on CWP from Korea. See Notice of
Antidumping Duty Orders: Certain

Circular Welded Non-Alloy Steel Pipe
from Brazil, the Republic of Korea
(Korea), Mexico, and Venezuela, and
Amendment to Final Determination of
Sales at Less Than Fair Value: Certain
Circular Welded Non-Alloy Steel Pipe
from Korea, 57 FR 49453 (November 2,
1992) (““CWP Order”). On November 28,
2008, Nexteel Co., Ltd. (“Nexteel”’) and
A-JU-Besteel Co., Ltd. (“A-JU-Besteel )
timely requested an administrative
review of the antidumping duty order
on CWP from Korea for the period
November 1, 2007, through October 31,
2008. On December 1, 2008, Wheatland
Tube Company (“Wheatland”) and
United States Steel Corporation (“U.S.
Steel”’), manufacturers of the domestic
like product, also timely requested a
review. Wheatland requested the
Department conduct an administrative
review of the following producers and/
or exporters of the subject merchandise:
SeAH Steel Corporation (“SeAH”);
Hyundai HYSCO; Husteel Co., Ltd.
(“Husteel”’); Daewoo International
Corporation (“Daewoo”); Miju Steel
Making Co. (“Miju”’); Samsun Steel Co.,
Ltd. (“Samsun”); Kukje Steel Co., Ltd.
(“Kukje’’); Nexteel; MSteel Co., Ltd.;
Kumkang Industrial Co., Ltd.
(“Kumkang”’); Histeel Co., Ltd.; Hyundai
Corporation; Dongbu Steel Co., Ltd.;
Dong—A-Steel Co., Ltd. (“Dong—A"");
Korea Iron & Steel Co., Ltd.; Union Pipe
Manufacturing Co., Ltd. (“Union Pipe”’);
Union Steel Co., Ltd; Tianjin Huanbohai
Import & Export Co. (“Huanbohai”);
Huludao Steel Pipe Industrial Co., Ltd.;
Huludao City Steel Pipe; Benxi
Northern Steel Pipes Co. (“Benxi
Northern”); and Tianjin Shuangjie Steel
Pipe Co. (“Shuangjie”). U.S. Steel
requested the Department conduct an
administrative review of the following
producers of subject merchandise:
Husteel; Hyundai HYSCO; Nexteel;
Samsun; and SeAH. On December 24,
2008, the Department published a notice
of initiation of an administrative review
of the antidumping duty order on CWP
from Korea. See Initiation of
Antidumping and Countervailing Duty
Administrative Reviews and Request for
Revocation in Part, 73 FR 79055
(December 24, 2008) (“Initiation
Notice”).

On January 13, 2009, Wheatland and
U.S. Steel withdrew their requests for a
review of Husteel. On March 23, 2009,
Wheatland withdrew its request for the
following companies: Daewoo; Miju;
Samsun; Kukje; MSteel Co., Ltd.; Histeel
Co., Ltd.; Hyundai Corporation; Dong—
A; Union Pipe; Huanbohai; Huludao
Steel Pipe Industrial Co., Ltd.; Huludao
City Steel Pipe; Benxi Northern; and
Shuangjie. On March 24, 2009, U.S.

Steel withdrew its request for a review
of Samsun. The Department published a
notice of partial rescission for the
companies mentioned above on April
14, 2009. See Circular Welded Non-
Alloy Steel Pipe from the Republic of
Korea: Partial Rescission of
Antidumping Duty Administrative
Review, 74 FR 17158 (April 14, 2009).

In our initiation notice, we indicated
that we would select mandatory
respondents for review based upon CBP
data, and that we would limit the
respondents selected for individual
review in accordance with section
777A(c)(2) of the Tariff Act of 1930, as
amended (“the Act”). See Initiation
Notice, 73 FR at 79055. In January 2009,
we received comments on the issue of
respondent selection from Nexteel and
Wheatland.

On February 11, 2009, after
considering the resources available to
the Department, we determined that it
was not practicable to examine all
producers/exporters of subject
merchandise for which a review was
requested. As a result, we selected the
two largest producers/exporters of CWP
from Korea during the POR for
individual review in this segment of this
proceeding, pursuant to section
777A(c)(2)(B) of the Act. These
mandatory respondents were SeAH and
Kumkang. See Memorandum from
Joseph Shuler, International Trade
Compliance Analyst, to John M.
Andersen, Acting Deputy Assistant
Secretary for Antidumping and
Countervailing Duty Operations,
“Selection of Respondents for the
Antidumping Duty Review of Circular
Welded Non—Alloy Steel Pipe from the
Republic of Korea,” dated February 11,
2009.

On January 23, 2009, Wheatland
submitted a request for a duty
absorption determination for a number
of producers or exporters subject to this
review, including SeAH. The Court of
Appeals for the Federal Circuit found
that the Department lacks authority to
conduct two—and four—year duty
absorption inquiries for transitional
orders (orders in effect before January 1,
1995). See FAG Italia S.p.A. v. United
States, 291 F.3d 806, 819 (Fed. Cir.
2002). Since the order for this case is
from 1992, we have not conducted a
duty absorption inquiry in this
proceeding.

On February 12, 2009, we issued the
antidumping questionnaire to SeAH and
Kumkang. We received section A
responses from SeAH and Kumkang on
March 5, 2009, and March 20, 2009,
respectively. We received the sections
B, C and D response from SeAH on
April 7, 2009, and we received the
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sections B and C response from
Kumkang on April 14, 20009.

On April 29, 2009, Wheatland and
U.S. Steel separately alleged that
Kumkang made comparison home
market sales of CWP at prices below the
cost of production (“COP”) during the
POR. We requested additional
information from Wheatland, which we
received on May 21, 2009. On June 11,
2009, the Department initiated an
investigation to determine whether
Kumkang’s sales of CWP were made at
prices below the COP during the POR.
See Memorandum from The Team to
Susan Kuhbach, Director, Office 1, AD/
CVD Enforcement, “The Petitioner’s
Allegation of Sales Below the Cost of
Production for Kumkang Industrial Co.,
Ltd.,” dated June 11, 2009. As a result,
on June 12, 2009, the Department
requested Kumkang respond to section
D of the questionnaire. We received a
response from Kumkang on July 24,
2009.

On July 31, 2009, Wheatland
withdrew its request for a review of
Kumkang. Wheatland is the only party
to have requested a review of Kumkang.
Pursuant to 19 CFR 351.213(d)(l), the
Department will rescind an
administrative review, in whole or in
part, if the party that requested a review
withdraws the request within 90 days of
the date of publication of the notice of
initiation of the requested review.
Although Wheatland withdrew its
request for Kumkang after the 90—day
period, the Department did not dedicate
extensive time and resources to this
review, only having issued a
supplemental questionnaire to
Kumkang. The Department published a
notice of partial rescission for Kumkang
on August 24, 2009. See Circular
Welded Non-Alloy Steel Pipe From the
Republic of Korea: Partial Rescission of
Antidumping Duty Administrative
Review, 74 FR 42649 (August 24, 2009).

On September 21, 2009, we issued a
supplemental questionnaire for sections
A, B and C to SeAH and received a
response to our supplemental for
section A on October 15, 2009
(“Supplemental A Response”), and a
response to our supplemental on
sections B and C on October 20, 2009.
We sent supplemental questionnaires
for section D to SeAH on May 27, July
30, and September 14, 2009, and
received responses on June 24, August
26, and October 9, 2009.

On July 22, 2009, the Department
published in the Federal Register an
extension of the time limit for the
completion of the preliminary results of
this review until no later than
November 30, 2009, in accordance with
section 751(a)(3)(A) of the Act, and 19

CFR 351.213(h)(2). See Circular Welded
Non-Alloy Steel Pipe from the Republic
of Korea: Extension of Time Limit for
Preliminary Results of the Antidumping
Duty Administrative Review, 74 FR
36164 (July 22, 2009).

Partial Rescission

On January 23, 2009, Hyundai
HYSCO submitted a letter to the
Department certifying that the company
made no shipments or entries for
consumption in the United States of the
subject merchandise during the POR.

In response to the Department’s query
to CBP, CBP data showed POR entries
for consumption of subject merchandise
from Hyundai HYSCO may have entered
U.S. customs territory during the POR.
See Memorandum to the File from
Joseph Shuler, “Customs
Documentation in the Antidumping
Duty Administrative Review of Circular
Welded Non—Alloy Steel Pipe from the
Republic of Korea,” dated September 8,
2009.

On September 8, 2009, the
Department asked Hyundai HYSCO to
explain the apparent discrepancy
between Hyundai HYSCO’s claim that it
did not export or sell any subject
merchandise to the United States during
the POR and the CBP information.
Hyundai HYSCO responded on
September 22, 2009, re—affirming that it
did not export or sell subject
merchandise to the United States during
the POR, and that it did not know or
have reason to know that such
merchandise would be exported to the
United States during the POR.

The Department has concluded that
there is no evidence on the record that,
at the time of sale, Hyundai HYSCO had
knowledge that these entries were
destined for the United States, nor is
there evidence that Hyundai HYSCO
had knowledge that any of these entries
of subject merchandise entered the
United States during the POR. See
Memorandum to the File, from Joseph
Shuler, International Trade Compliance
Analyst, through Nancy Decker,
Program Manager, AD/CVD Operations
Office 1, “Intent to Rescind the
Antidumping Duty Administrative
Review on Circular Welded Non—Alloy
Steel Pipe from the Republic of Korea
with respect to Hyundai HYSCO,” dated
November 12, 2009 (‘“‘Intent to Rescind
Memo’’). On November 12, 2009, the
Department notified interested parties of
its intent to rescind this administrative
review and provided interested parties
until November 23, 2009, to submit
comments on the Intent to Rescind
Memo. No interested party submitted
any comments. Accordingly, we are

rescinding this review with respect to
Hyundai HYSCO.

Scope of the Order

The merchandise subject to this
review is circular welded non-alloy
steel pipe and tube, of circular cross—
section, not more than 406.4mm (16
inches) in outside diameter, regardless
of wall thickness, surface finish (black,
galvanized, or painted), or end finish
(plain end, beveled end, threaded, or
threaded and coupled). These pipes and
tubes are generally known as standard
pipes and tubes and are intended for the
low—pressure conveyance of water,
steam, natural gas, air, and other liquids
and gases in plumbing and heating
systems, air—conditioning units,
automatic sprinkler systems, and other
related uses. Standard pipe may also be
used for light load—bearing applications,
such as for fence tubing, and as
structural pipe tubing used for framing
and as support members for
reconstruction or load-bearing purposes
in the construction, shipbuilding,
trucking, farm equipment, and other
related industries. Unfinished conduit
pipe is also included in this review.

All carbon-steel pipes and tubes
within the physical description outlined
above are included within the scope of
this review except line pipe, oil-country
tubular goods, boiler tubing, mechanical
tubing, pipe and tube hollows for
redraws, finished scaffolding, and
finished conduit. In accordance with the
Department’s Final Negative
Determination of Scope Inquiry on
Certain Circular Welded Non-Alloy
Steel Pipe and Tube From Brazil, the
Republic of Korea, Mexico, and
Venezuela, 61 FR 11608 (March 21,
1996), pipe certified to the API 5L line—
pipe specification and pipe certified to
both the API 5L line—pipe specifications
and the less—stringent ASTM A-53
standard—pipe specifications, which
falls within the physical parameters as
outlined above, and entered as line pipe
of a kind used for oil and gas pipelines
is outside of the scope of the
antidumping duty order.

Imports of these products are
currently classifiable under the
following Harmonized Tariff Schedule
(“HTS”’) subheadings: 7306.30.10.00,
7306.30.50.25, 7306.30.50.32,
7306.30.50.40, 7306.30.50.55,
7306.30.50.85, and 7306.30.50.90.
Although the HTS subheadings are
provided for convenience and customs
purposes, our written description of the
scope of this proceeding is dispositive.

Application of Facts Available

Section 776(a)(1) and (2) of the Act
provides that the Department shall
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apply ““facts otherwise available” if,
inter alia, necessary information is not
on the record or an interested party or
any other person (A) withholds
information that has been requested, (B)
fails to provide information within the
deadlines established, or in the form
and manner requested by the
Department, subject to subsections (c)(1)
and (e) of section 782 of the Act, (C)
significantly impedes a proceeding, or
(D) provides information that cannot be
verified as provided by section 782(i) of
the Act. Section 782(c)(1) of the Act
provides that if an interested party,
promptly after receiving a request from
the Department for information, notifies
the Department that such party is
unable to submit the information
requested in the requested form and
manner, together with a full explanation
and suggested alternative form in which
such party is able to submit the
information, the Department may
modify the requirements to avoid
imposing an unreasonable burden on
that party. Section 782(e) of the Act
states that the Department shall not
decline to consider information deemed
“deficient” if: (1) the information is
submitted by the established deadline;
(2) the information can be verified; (3)
the information is not so incomplete
that it cannot serve as a reliable basis for
reaching the applicable determination;
(4) the interested party has
demonstrated that it acted to the best of
its ability; and (5) the information can
be used without undue difficulties.

In section D, part IV of the February
12, 2009, questionnaire, the Department
requested that SeAH provide one
computer data file reporting the costs
incurred to produce the merchandise
sold in the U.S. market or the
comparison market. On October 27,
2009, SeAH submitted its response to
the Department’s section D
supplemental questionnaire, in which
the Department requested SeAH report
costs on a quarterly basis. The
Department subsequently has
discovered that there are 23 control
numbers (“CONNUMSs”) for which no
costs has been reported in the latest
COP database submitted by SeAH. Costs
for these CONNUMSs had previously
been reported (on a POR basis) in the
original COP database SeAH submitted
on April 7, 20009.

Because SeAH failed to report the
quarterly cost data for certain
CONNUMs, the Department has
preliminary determined to apply facts
available for these COPs, pursuant to
section 776(a)(2)(A) and (B) of the Act.
As partial facts available, the
Department will use the cost of the next
most similar CONNUM as a surrogate

for the missing COP information. The
Department will issue a supplemental
questionnaire to SeAH seeking the COP
data for these CONNUMs after the
issuance of the preliminary results.

Date of Sale

The Department normally will use the
date of invoice, as recorded in the
producer’s or exporter’s records kept in
the ordinary course of business, as the
date of sale, but may use a date other
than the invoice date if the Department
is satisfied that a different date better
reflects the date on which the material
terms of sale are established. See 19 CFR
351.401(i).

For its home market sales, SeAH has
reported the date the billing document
is created in its accounting system as
the date of sale. This is the date when
the final price and quantity are set and
is, in most cases, the same as the date
of the shipping invoice.

For its U.S. sales, SeAH reported the
date of shipment from Korea as the date
of sale because all U.S. sales are
produced to order and the quantity
ordered is subject to change between
order and shipment. In addition, the
shipment date from Korea always
precedes the date of the invoice to the
unaffiliated U.S. customer because
SeAH’s U.S. affiliate, Pusan Pipe
America Inc. (“PPA”), does not invoice
the unaffiliated U.S. customer until
shortly after the subject merchandise
enters into the United States. Because
quantity is not finalized until shipment
and the shipment date always precedes
the invoice date to the U.S. customer,
we are relying on the date of shipment
from Korea as the U.S. date of sale.

Comparisons to Normal Value

To determine whether SeAH’s sales of
CWP from Korea to the United States
were made at less than normal value
(“NV”’), we compared constructed
export price (“CEP”) to NV, as described
in the “Constructed Export Price” and
“Normal Value” sections of this notice
below.

Pursuant to section 777A(d)(2) of the
Act, we compared the CEP of individual
U.S. transactions to monthly weighted—
average NVs of the foreign-like product,
where there were sales made in the
ordinary course of trade, as discussed in
the “Cost of Production Analysis”
section below.

We are using a quarterly costing
approach, as described in the “Normal
Value” section below and, therefore, we
have not made price—to-price
comparisons outside of a quarter to
lessen the distortive effect of comparing
non—contemporaneous sales prices

during a period of significantly
changing costs.

Product Comparisons

In accordance with section 771(16) of
the Act, we considered all products
produced by SeAH that are covered by
the description contained in the “Scope
of the Order” section above and were
sold in the home market during the POR
to be the foreign like product for
purposes of determining appropriate
product comparisons to U.S. sales.

We have relied on five criteria to
match U.S. sales of subject merchandise
to comparison market sales of the
foreign like product: 1) grade; 2) actual
pipe size in millimeters; 3) wall
thickness; 4) surface finish; and 5) end—
finish. Where there were no sales of
identical merchandise in the
comparison market made in the
ordinary course of trade to compare to
U.S. sales, we compared U.S. sales to
the next most similar foreign like
product on the basis of the
characteristics listed above.

Level of Trade/Constructed Export Price
Offset

In accordance with section
773(a)(1)(B) of the Act, to the extent
practicable, we determine NV based on
sales in the comparison market at the
same level of trade (“LOT”’) as the EP or
CEP transaction. The LOT in the
comparison market is the LOT of the
starting—price sales or, when NV is
based on CV, the LOT of the sales from
which we derive selling, general and
administrative (“SG&A”) expenses and
profit. For CEP, the LOT is that of the
constructed sale from the exporter to the
affiliated importer. See 19 CFR
351.412(c)(ii). See also Micron
Technology, Inc. v. United States, 243
F.3d 1301, 1314 (Fed. Cir. 2001).

Where it is not possible to make
comparisons at the same LOT, the
statute permits the Department to
account for the different levels. See
Section 773(a)(7)(A) of the Act.
Specifically, if the comparison market
sales are made at multiple LOTs, and
the difference in LOTs affects price
comparability, as manifested in a
pattern of consistent price differences
between the sales on which NV is based
and comparison market sales at the LOT
of the export transaction, the
Department makes an upward or
downward LOT adjustment in
accordance with section 773(a)(7)(A) of
the Act. See Notice of Preliminary
Determination of Sales at Less Than
Fair Value: Light-Walled Rectangular
Pipe and Tube From Mexico, 73 FR
5515, 5522 (January 30, 2008) (“LWR
Pipe from Mexico”). Alternatively, for
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CEP sales, if the NV LOT is at a more
advanced stage of distribution than the
LOT of the CEP, but the data available
do not provide an appropriate basis to
determine a LOT adjustment, we reduce
NV by the amount of indirect selling
expenses incurred in the foreign
comparison market on sales of the
foreign like product, but by no more
than the amount of the indirect selling
expenses incurred for CEP sales. See
section 773(a)(7)(B) of the Act (the CEP
offset provision) and LWR Pipe from
Mexico, 73 FR at 5522.

To determine whether sales are made
at different LOTs, we examine stages in
the marketing process and selling
functions along the chain of distribution
between the producer and the
unaffiliated customer. See, e.g., Notice
of Preliminary Determination of Sales at
Not Less Than Fair Value: Polyethylene
Terephthalate Film, Sheet, and Strip
from Thailand, 73 FR 24565 (May 5,
2008); and LWR Pipe from Mexico,
unchanged in Notice of Final
Determination of Sales at Less Than
Fair Value: Light-Walled Rectangular
Pipe and Tube from Mexico, 73 FR
35649 (June 24, 2008). In particular, we
analyze whether different selling
activities are performed, and whether
any price differences (other than those
for which other allowances are made
under the Act) are shown to be wholly
or partly due to a difference in LOT
between the CEP and NV. In analyzing
differences in selling functions, we
determine whether the LOTs identified
by the respondent are meaningful. See
Antidumping Duties; Countervailing
Duties, Final Rule, 62 FR 27296, 27371
(May 19, 1997). If the claimed LOTs are
the same, we expect that the functions
and activities of the seller should be
similar. Conversely, if a party claims
that LOTs are different for different
groups of sales, the functions and
activities of the seller should be
dissimilar. See Porcelain-on-Steel
Cookware From Mexico: Final Results of
Antidumping Duty Administrative
Review, 65 FR 30068 (May 10, 2000) and
accompanying Issues and Decision
Memorandum at Comment 6.

SeAH reported two channels of
distribution in the comparison market,
Korea): 1) direct sales to unaffiliated
end—users and distributors; and 2) sales
to affiliated companies. In the U.S.
market, SeAH reported one LOT and
one channel of distribution for the CEP
sales made through its affiliated
company in the United States, PPA.
SeAH stated that its U.S. sales were
made at a different, less advanced LOT
than its comparison market sales. SeAH
is not seeking a LOT adjustment,
however, because it had no comparison

market sales that were at the same LOT
as the U.S. CEP sales. Instead, it claims
that a CEP offset is warranted. See
SeAH’s section B questionnaire
response at 18.

In evaluating SeAH’s claim, we
examined its activities in each channel
of distribution relating to four different
types of selling functions: sales process
and marketing support, freight and
delivery, inventory maintenance and
warehousing, and warranty and
technical services. Based on our
analysis, we preliminarily determine
that SeAH’s selling activities in the
comparison market did not vary
significantly by channel of distribution.
See SeAH’s Supplemental A Response
at Exhibit A—42. Therefore, we
preliminary determine that SeAH sold
at one LOT in the comparison market.
We further determine preliminarily that
SeAH sold at one LOT in the U.S.
market.

We then compared the selling
functions performed by SeAH for its
U.S. sales to the selling functions
performed for the single LOT in the
comparison market. Record evidence
indicates that SeAH undertakes
significant activities in the comparison
market related to the sales process and
marketing support, as well as
warehousing, that it does not undertake
for its U.S. CEP sales. See Memorandum
from Alexander Montoro, International
Trade Compliance Analyst, to The File,
Re: Preliminary Results Calculation
Memorandum, dated November 30,
2009 (““Analysis Memo’’) and SeAH’s
Supplemental A Response at Exhibit A—
42. These differences in selling
functions performed for comparison
market and CEP transactions indicate
that SeAH’s comparison market sales
are made at a more advanced stage of
distribution than its CEP sales.
Consequently, we preliminarily
determine that SeAH’s comparison
market and CEP sales are at different
LOTs.

As discussed above, the Department
will make a LOT adjustment in these
circumstances when the information
exists to do so. In this case, because
SeAH sold at one LOT in the
comparison market, there is no basis
upon which to determine whether there
is a pattern of consistent price
differences between LOTs. Further, we
do not have the information that would
allow us to examine the price patterns
of SeAH’s sales of other similar
products, and there is no other record
evidence upon which a LOT adjustment
could be based. Therefore, we have not
made a LOT adjustment.

Instead, in accordance with section
773(a)(7)(B) of the Act, we preliminarily

determine that a CEP offset is
appropriate to reflect that SeAH’s
comparison market sales are at a more
advanced stage than the LOT of SeAH’s
CEP sales. We based the amount of the
CEP offset on comparison market
indirect selling expenses and limited
the deduction to the amount of the
indirect selling expenses deducted from
CEP under section 772(d)(1)(D) of the
Act. We applied the CEP offset to the
NV-CEP comparisons. For a detailed
discussion, see Analysis Memo.

Constructed Export Price

In accordance with section 772(b) of
the Act, CEP is the price at which the
subject merchandise is first sold (or
agreed to be sold) in the United States
before or after the date of importation by
or for the account of the producer or
exporter of such merchandise, or by a
seller affiliated with the producer or
exporter, to a purchaser not affiliated
with the producer or exporter.

For purposes of this review, SeAH
classified all of its export sales of CWP
to the United States as CEP sales. During
the POR, SeAH made sales in the United
States through its U.S. affiliate, PPA,
which then resold the merchandise to
unaffiliated customers in the United
States. The Department calculated CEP
based on the packed, delivered prices to
unaffiliated purchasers in the United
States, net of early payment discounts
and other discounts. We adjusted these
prices for movement expenses,
including foreign inland freight,
international freight, marine insurance,
foreign and U.S. brokerage and
handling, and U.S. customs duties, in
accordance with section 772(c)(2)(A) of
the Act.

In accordance with section 772(d)(1)
of the Act, we deducted from the
starting price those selling expenses that
were incurred in selling the subject
merchandise in the United States,
including imputed credit expenses,
warranty expenses, inventory carrying
costs, and indirect selling expenses. We
also made an adjustment for profit in
accordance with section 772(d)(3) of the
Act. We used the expenses reported by
SeAH in connection with its U.S. sales.
See Analysis Memo.

Normal Value
A. Cost Averaging Methodology

The Department’s normal practice is
to calculate an annual weighted—average
cost for the entire POR. See, e.g., Certain
Pasta From Italy: Final Results of
Antidumping Duty Administrative
Review, 65 FR 77852 (December 13,
2000), and accompanying Issues and
Decision Memorandum at Comment 18,
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and Notice of Final Results of
Antidumping Duty Administrative
Review: Carbon and Certain Alloy Steel
Wire Rod from Canada, 71 FR 3822
(January 24, 2006), and accompanying
Issues and Decision Memorandum at
Comment 5 (explaining the
Department’s practice of computing a
single weighted—average cost for the
entire period). However, the Department
recognizes that possible distortions may
result if our normal annual average cost
method is used during a period of
significant cost changes. In determining
whether to deviate from our normal
methodology of calculating an annual
weighted average cost, the Department
evaluates the case—specific record
evidence based on two primary
considerations: (1) the change in the
cost of manufacturing (“COM”)
recognized by the respondent during the
POR must be deemed significant; and
(2) the record evidence must indicate
that sales during the shorter averaging
periods could be reasonably linked with
the COP or CV during the same shorter
averaging periods. See Stainless Steel
Plate in Coils From Belgium: Final
Results of Antidumping Duty
Administrative Review, 73 FR 75398,
75399 (December 11, 2008) (“SSPC from
Belgium Final Results”) and
accompanying Issues and Decision
Memorandum at Comment 4; see also
Stainless Steel Sheet and Strip in Coils
from Mexico; Final Results of
Antidumping Duty Administrative
Review, 74 FR 6365 (February 9, 2009)
(“SSSC from Mexico Final Results’’) and
accompanying Issues and Decision
Memorandum at Comment 5.

1. Significance of Cost Changes

In prior cases, the Department
established 25 percent as the threshold
(the difference between the high and
low quarterly COM divided by the low
quarterly COM) for determining that the
changes in COM are significant enough
to warrant a departure from our
standard annual costing approach. See
SSPC from Belgium Final Results and
accompanying Issues and Decision
Memorandum at Comment 4; see also
Stainless Steel Sheet and Strip in Coils
From Mexico; Preliminary Results of
Antidumping Duty Administrative
Review, 73 FR 45708, 45709—45710
(August 6, 2008) (“SSSC from Mexico
Preliminary Results”), unchanged in
SSSC from Mexico Final Results and
accompanying Issues and Decision
Memorandum at Comment 5. In the
instant case, record evidence shows that
SeAH experienced significant changes
(i.e., changes that exceeded 25 percent)
between the high and low quarterly
COM during the POR and that the

change in COM is primarily attributable
to the price volatility for carbon steel
hot-rolled coils. See “Cost of
Production and Constructed Value
Calculation Adjustments for the
Preliminary Results — SeAH Steel
Corporation,” from Ji Young Oh, Senior
Accountant, to Neal M. Halper, Director,
Office of Accounting, dated November
30, 2009 (“Cost Calculation
Memorandum”’). As a result, we have
determined for the preliminary results
that the changes in COM for SeAH are
significant enough to warrant a
departure from our standard annual
costing approach.

2. Linkage Between Cost and Sales
Information

As explained above, the Department
preliminarily found cost changes to be
significant in this administrative review;
thus the Department has evaluated
whether there is evidence of linkage
between the cost changes and the sales
prices during the POR. The
Department’s definition of linkage does
not require direct traceability between
specific sales and their specific
production cost, but rather relies on
whether there are elements that would
indicate a reasonable correlation
between the underlying costs and the
final sales prices charged by the
company. See SSSC from Mexico Final
Results and accompanying Issues and
Decision Memorandum at Comment 5;
see also SSPC from Belgium Final
Results and accompanying Issues and
Decision Memorandum at Comment 4.
These correlative elements may be
measured and defined in a number of
ways depending on the associated
industry, and the overall production
and sales processes.

Unlike the situation in SSPC from
Belgium Final Results where the
respondents employed an alloy
surcharge mechanism, SeAH has no
alloy surcharge mechanism in place.
Therefore, in the instant case, we
requested that SeAH submit sales and
cost summary information for the five
most frequently sold CONNUMs in the
home and U.S. markets during the POR
so that we could evaluate the correlation
between changing direct material costs
and final sale prices. See SeAH’s
October 27, 2009 submission at
Attachment 56. For purposes of this
broad analysis, we computed for these
sample CONNUMs weight—averaged
sale prices, by quarter, based on the
reported sales for both U.S. and the
home markets, and compared them to
the COM by quarter. See Cost
Calculation Memorandum. As can be
seen from the Cost Calculation
Memorandum, the quarterly average

price and cost changes appear to be
reasonably correlated. We performed the
same linkage analysis in Certain Welded
Stainless Steel Pipes From the Republic
of Korea: Final Results of Antidumping
Duty Administrative Review, 74 FR
31242 (June 30, 2009) and
accompanying Issues and Decision
Memorandum at Comment 1.

In summary, the facts of this case
show a significant change in COM
during the POR and that there is a
reasonable linkage between costs and
sales during the shorter cost periods.
Accordingly, we have preliminarily
determined that a quarterly costing
approach would lead to more
appropriate comparisons in our
antidumping duty calculations for CWP.
Therefore, for the preliminary results,
we used indexed annual average direct
material costs and annual weighted—
average conversion costs to each quarter
in the POR for inclusion in the COP and
CV calculations for CWP.

B. Selection of Comparison Market

To determine whether there was a
sufficient volume of sales in the
comparison market, Korea, to serve as a
viable basis for calculating NV, we
compared SeAH’s volume of home
market sales of the foreign like product
to the volume of its U.S. sales of the
subject merchandise, in accordance
with section 773(a)(1)(B) of the Act.
Because the aggregate volume of SeAH’s
home market sales of the foreign like
product was greater than five percent of
its aggregate volume of U.S. sales of the
subject merchandise, we determine that
the home market was viable for
comparison purposes.

C. Affiliated Party Transactions and
Arm’s-Length Test

SeAH reported sales of the foreign
like product to affiliated and
unaffiliated customers in the
comparison market. The Department
calculates NV based on a sale to an
affiliated party only if it is satisfied that
the price to the affiliated party is
comparable to the price